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IN THE 
Supreme Court of Appeals 
of Virginia 
AT RICHMOND 
Record No. -2463 
MARY L. HARRIS, 
vs. 
CITY OF ROANOKE 
PETITION 
To the Honorable Justices of the Supreme Court of Appeals of 
· Virginia: 
Your petitioner, Mary L. Harris, hereinafter called plain~ 
tiff in error, would show unto this Honorable Court that she 
is aggrieved by the action of the Circuit Court for the City of 
Roanoke in setting aside a verdict rendered in favor of the plain-
tiff in error and in entering final judgment in favor of the City 
of Roanoke, hereinafter called defendant in error, in an action 
at law, therein lately pending, where the plaintiff in error was 
plaintiff and the defendant in error was defendant. 
A certified transcript of the record in this case is filed with 
this petition. 
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BRIEF STATEMENT OF FACTS 
The plaintiff in error fell and broke her leg on a street in 
the City of Roanoke. She fell in a pool of slippery mud in the 
street near the curbing, which pool gave the outward appear-
ance of being dry and hard, but which underneath was quite 
slippery. 
A crew of city workmen while working on a storm drain 
had bailed out the. muck and mud from the hole in which they 
were working and had thrown the mud into the gutter some 
thirty ( 3 o) odd feet up the street a hove the spot where plain tiff 
in error fell. The muck oozed down the gutter toward the 
drain at the intersection of Church Avenue and Randolph Street. 
A pool of it had stopped draining and had solidified on top di-
rectly in the path of the sidewalk crossing of Church Avenue. 
The plaintiff in error fell after stepping into this deceiv-
2 * ing mud which was *partly in the gutter and partly in 
the street. The plaintiff in error fell the day after the 
City workmen had thrown the mud into the street and had al-
lowed same to remain there without washing it down with wat-
er and taking other necessary precautions for the safety of pe-
destrians, who frequently cross at the point where the plaintiff 
in error fell. 
Eubank and Caldwell, Contractors, had ceased to work on 
a building which they were repairing at the corner of Randolph 
Street and Church Avenue. Eubank and Caldwell took part 
in no way with the work of the City in repairing the drain and 
in bailing out the muck and pouring it into the gutter. 
The Wood-Nickels ·Grocery Company is located at the 
corner where the plaintiff in error fell. The grocery company 
rents the building from J. W. Poindexter and Lynn Hammond, 
kssors. Eubank and Caldwell had been employed as contrac-
tors to make certain repairs on the building. An insurance car-
rier, as borne out by the testimony of Mr. Hall beginning on p. 
7 1 of the record, covered the work then being do.ne by the said 
Eubank and Caldwell. The contractors in their work represent-
··. ed all of the other par;ties. The relationship of the parties, as 
to whether or not they were joint tort feasors, depends upon 
whether or not the contractors doing the work were joint tort 
feasors in the throwing of the muck into the street by the City, 
which muck occasioned the plaintiff in error's injury:. The hole 
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in which the city workmen worked is adjacent to the Wood-
Nickels Building and is in the sidewalk area next to the said 
building. The storm drain is located several feet below the sur-
face. 
The evidence shows that the insurance carrier claimed that 
its clients were not in any way responsible for the injury, but 
that it wanted to relieve its clients from the possibility of liti-
gation, and the very low figure of $135. oo was agreed upon 
with this idea in the minds of all parties to the agreement. In 
the words of the insurance company's agents, it was their desire 
to get out of the matter on its nuisance value. The insurance 
company named in the release which was executed on a 
3 * regular *printed form, the contractor, and the lessors 
and lessee of the building. The evidence further shows 
that it was not the intent of the plaintiff in error, and the in-
surance company fully understood this fact, that the City of 
Roanoke be refeased from any liability by virtue of the agree-
ment. It was certainly not the intent of the plaintiff in error 
to accept $13 5. oo as full compensation for a broken leg, which 
was made more serious by her advanced age in life. A photo-
static copy of the original release shows that an insertion was 
made in handwriting of the words "as to said parties". This 
phrase was inserted in that part of the agreement relating to 
whether or not the $135.00 was in full settlement of all the 
claims of the plaintiff in error growing out of the injury. The 
insertion clearly .shows that the plaintiff in error did not intend 
to accept the $ 1 3 5. oo in full settlement of all claims, but instead 
actually had in mind proceeding against the City of Roanoke at 
the time the release was signed. The evidence shows that the 
plaintiff in error considered the City of Roanoke the respson-
sible party and never at any time intended to relinquish her 
claim against them. This is borne out further by the evidence 
disclosing that the City of Roanoke was the actual and only 
tort feasor involved in the case. 
In due course the plaintiff in error sued the defendant in 
error by Notice of Motion and the case was set for hearing on 
November 28, 1940. At the conclusion of the evidence in be-
half of the plaintiff in error, the defendant in error moved that 
the court strike the evidence on the grounds that the release was 
a complete bar to recovery and on the further grounds that the 
evidence disclosed no negligence on the part of the City. This 
motion was argued at length and the court came to the con-
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clusion that the plaintiff in error had introduced enough evi-
dence to go to the jury on the issue of the City being negligent, 
and that the plaintiff in error had a right to go to the jury to 
determine whether or not the parties to whom the release was 
given and_ the City of Roanoke were joint tort feasors, it being 
admitted by both sides that if the parties were joint tort 
4 * feasors, *the case need not proceed any further. The de-
fendant in error gave no evidence showing that the parties 
mentioned were joint tort feasors. At the conclusion of the 
evidence much time was taken up with the matter of instruc-
tions. Long arguments ensued. At length the court drafted 
several instructions of its own and accepted others from counsel 
as amended. These instructions covered every angle of the case 
and were most carefully drawn. It should be noted that great 
care was taken in several of these instructions to define the term 
"joint tort-feasors" and to instruct the jury that they could not 
render a verdict for the plaintiff in error if they came to the 
conclusion that the parties to whom the release was given and 
the City of Roanoke were joint tort feasors. The jury stayed 
out about twenty-five (25) minutes and returned with a ver-
dict for the plaintiff in error in the sum of $300.00. This 
verdict must be taken as a finding on the joint tort feasor issue 
and on the further questions of negligence and contributory 
negligence. 
The defendant in error moved that the court set aside the 
verdict. The court took the motion into consideration and 
asked that briefs be submitted on the questions of whether or 
not a release given to a party or parties in fact not liable op-
erated to release the real wrong doer. These briefs were sub-
mitted. On February 5, the court rendered a written opinion 
to the effe~t that the motion should be sustained. This opin-
ion shows quite clearly that the court based its decision on the 
joint tort feasor doctrine. In short, the court set aside the ver-
dict on the grounds that the parties to whom the release was 
given and the City of Roanoke were joint tort feasors. The 
opinion dealt also with the question of negligence. The coun-
sel for the plaintiff in error were astonished at the opinion of 
the court due to the fact that the court did not base its opinion 
upon the very point on which he had requested that briefs be 
submitted. Furthermore, the opinion of the court shocked the 
counsel for the plaintiff in error because it dealt with matters 
which the court had put to the jury by definite instruc-
5 * tions, namely whether or not the City *was negligent 
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and the plaintiff in error contributorily negligent, and 
whet~er or not the parties mentioned were joint tort feasors. 
Counsel drew this fact to the attention of the court. However-
the court refused to alter his written opinion and entered an 
order on the 22nd day of February sustaining the motion of the 
defendant in error on the grounds that the release barred any 
recovery against the City of Roanoke and also on the grounds 
that the City was not negligent. Exception was taken to the 
order of the court and the case now comes before this Hon-
orable Court on this Petition for a Writ of Error. 
ASSIGNMENT OF ERROR 
The trial court erred in setting aside the verdict and in en -
tering final judgment for the City of Roanoke, for the follow-
ing reasons: 
1. The release given by the plaintiff in error to the par-
ties named in said release is not a complete bar to any recovery 
against the City of Roanoke in this action. This case does not 
involve joint tort feasors, as the record shows most clearly. Un-
less the parties are shown to be joint tort feasors by the record, 
the law applicable to joint tort feasors does not apply. 
2. The burden of proving that the parties were joint 
tort feasors is on the defendant in error. The City of Roanoke 
filed a special Plea of Release which plea alleged that the re-
lease executed by the plaintiff in error was a complete bar to 
any recovery against the defendant in error. This is an af-
firmative pleading and must be proved by the pleador. At the 
trial. the defendant in error did not show that the parties were 
joint tort feasors. However, the evidence, taken as a whole, 
clearly shows that the parties were not joint tort feasors, and 
the jury so found. The benefit of any doubt herein should be 
given to the plaintiff in error, since the matter arises on the 
City's special plea and since the jury found this issue in favor 
of the plaintiff in error. 
6 * * 3. The defendant in error was guilty of negligene;t:. 
The jury, after being instructed in detail, found that the 
defendant in error was negligent. To overcome this verdict, 
the record must definitely show that the jury was clearly wrong 
and that no reason can be found to justify said verdict. 
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4. The plaintiff in error was not guilty of contributory 
negligence. The instruction to the jury covered this matter 
thoroughly. To overcome the finding of the jury, the record 
must disclose clear and sufficient evidence of contributory neg-
ligence. 
*ISSUES 
The principal issue in this case is whether or not the re-
lease of one in fact not liable operates to release the real wrong 
doer. 
Further issues in the case may be whether or not an ex-
amination of the entire records shows that the jury were clearly 
wrong in finding that the defendant in error was negligent and 
that the plaintiff in error was not contributorily negligent. 
ARGUMENT 
One of the main purposes in bringing this case before the 
Court of Appeals is to settle the question in Virginia as to 
- whether or not a release in full settlement between an injured 
party and one in fact not liable operates to release the real wrong 
doer who is not a joint tort feasor. Were it not for the press-
ing need to get this matter settled in Virginia, this appeal might 
not have been effected due to the fact that the entire proceed-
ings in the lower court were based on a pauper's affidavit and 
the plaintiff in error is in such poor financial condition that the 
proceedings in this court must needs be as inexpensive as pos-
sible, and can hardly be paid for at that. 
The question at issue has been settled in all of our neigh-
boring states, and in many other states, but has never been de-
cided by the Court of Appeals in Virginia. Maryland, West 
Virginia and North Carolina have decided the question in favor 
of the views set forth by the plaintiff in error. A distinct ma-
jority of other jurisdictions have decided in favor of the plain-
tiff in error's views. A small minority have decided in favor 
of the views set forth by the defendant in error. 
It should be understood clearly at the outset that the case 
involved is not like the case of Meta Burke Moore v. Frances 
Zirkle White, et al, which came up from Shenandoah recently 
on petition for a Writ of Error, which petition was de-
8* nied. The Moore case was controlled by the joint *tort-
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feasor doctrine which has been clearly ~stablished in Vir-
ginia by Bland vs. Warwickshire Corporation, 1 60 Va. 13 1, 
168 S. E. 443, and by other decisions both English and Vir-
ginian. We would not presume to come into this court ques-
tioning the joint tort feasor doctrine. It is due to the fact that 
this case involves a doctrine which has not been settled in Vir-
ginia that we come into this court asking for a Writ of Error. 
This is the golden opportunity for Virginia to consider this 
question. To deny a Writ of Error would be to avoid an op-
portunity which should be considered and settled. 
The opinion of the lower court shows clearly that the court 
avoided the issue. When the court refused to strike the evidence 
and allowed the case to go to the jury, it precluded the court 
taking the exact position it did take in its written opinion. The 
verdict of the jury could not be set aside on the grounds that the 
lower court acted upon unless an examination of the records 
shows that the jury was clearly wrong, that is to say that a jury 
could not with reason come to the conclusions that were reached. 
If the case were before this Court on an objection to the lower 
court striking the evidence the situation might be different. But 
since it is here on a verdict of the jury, that verdict should not 
be disturbed unless the evidence shows it to be clearly wrong. 
Furthermore, the fact that the jury did render a verdict on care-
fully drawn instructions gives this court an excellent opportunity 
to passe on an unusual question which is now squarely before it 
and which is the only question really and fundamentally invol-
ved in this case. The fact that the jury found that the party to 
whom the release was given and the defendant in error were 
not joint tort feasors brings the question squarely within a field 
of cases in which identical situations have arisen in other states. 
I. A RELEASE OF ONE WHO IS NOT A JOINT 
TORT FEASOR WITH THE REAL WRONG-DOER 
DOES NOT RELEASE THE REAL WRONG-DOER. 
All of the neighboring states around Virginia favor the 
above mentioned doctrine. Maryland settled the point in Elling 
vs. Travers, 162 Md. 597, I 60 Atl. 789. The plaintiff 
. 9.* was a passenger in a taxicab *involved in a wrec~ with 
another car. A release in full settlement was effected for 
an agreeable sum with the insurance company which insured the 
other car involved in the accident. The plaintiff then sued the 
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taxicab company, 1 which company pleaded that the release of 
one party to the accident released all parties. The court held 
that the release did not release all parties unless they were joint 
tort feasors. The following quotation shows clearly the at-
titude of the Maryland Court ( I 69 Md. 597 at 605, 160 Atl. 
789, 79 I)• 
"The effect of such an agreement would be to re-
lease the taxicab company also in event, and only in the 
event, that some tortious act on the part of the Traverses 
contributed to the accident in which Mrs. Elling was in-
jured. If it did so contribute, then under the case of Fanesa 
vs. Boggs, I 5 9 Md. 3 1 1, 1 5 1 Atl. 2 1, the covenant not to 
sue releases it. If it did not so contribute and the accident 
was occasioned solely by the tort of the taxicab company, 
it had no such effect, for the doctrine that the release of 
one joint tort-feasor releases all has no application unless 
there is a joint tort." 
o The point was raised again in Maryland in 193 8 in the 
case of Carroll vs. Kerrigan, 173 Md. 627, 197 Atl. 127. The 
court simply affirmed the doctrine of Elling vs. Travers and held 
that the plaintiff could recover because the parties involved were 
not joint tort feasors. · 
Our neighbor on the south, North Carolina, settled the 
question in 19 1 8 in the case of Slade vs. Sherrod, 175 N. C. 3 46, 
95 S. E.·557. The plaintiff gave a release for a valuable con-
sideration to a passenger in a car driven by the defendant. The 
defendant's car had injured the plaintiff's horse and had dam-
aged his buggy. The North Carolina Court refused to apply 
the doctrine that a release of one joint tort feasor releases the 
other, stating that when the parties involved were not joint 
tort feasors, the doctrine had no application. Therefore the 
North Carolina Court allowed recovery against the real wrong 
doer, although a prior release to another party had been given 
and a settlement effected. 
Cases from West Virginia are not of great importance in 
the instant case due to the fact that West Virginia has enacted a 
statute to the effect that a release of even one joint tort 
r o * feasor does not operate to release the other. Of course 
when a case comes up involving a release among parties 
who are not joint tort feasors, the West Virginia Court of Ap-
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peals holds, with very vigorous language, that the plaintiff can 
recover despite a prior release. Leisure vs. Monongahela Valley 
Traction Company, 85 W. Va. 346, 101 S. E. 737 (1920). 
There are numerous other states, other than our immediate 
neighbors that have passed upon the question in favor of the 
vi.ew advocated by the plaintiff in error in the case involved. 
New York has settled the question beyond dispute. Wilder vs. 
Pennsylvania Railway Company, 217 N. Y. supp., 56, 217 
App. Div. 661, affd 156 N. E. 88 (1926): Lindley vs. Cus-
sum, 22 N. Y. supp., (2d). 518 ( 1940). In the Wilder case, 
cited above, a full settlement release was given to the Pennsy-
lvania Railway Company for all liabilities "from whatsoever 
causes". The plaintiff slipped on some soap in the Pennsyl-
vania Station in New York, and was injured, the station being 
owned by a separate company known as the Pennsylvania 
Tunnel, Etc., Company. The defendant pleaded the release 
and the plaintiff asked the court to allow the claim because 
the party to whom the release was given and the defendant were 
not joint tort feasors. The court held for the plaintiff. The 
opinion may best be summarized_ in the following brief quo-
tation: 
"The element necessary to be present is that the de-
fendants are jointly liable." 
Pennsylvania passed on the question in the case of Con-
way vs. Pottesville Union Traction Company, 253 Pa. 211, 
97 Atl. 1058. The doctrine was reiterated in Pennsylvania in 
Monganiella vs. Lewis, 3 1 Luz L Pennsylvania doctrine and 
stated that the point in question should always go to the jury on 
the issue as to whether or not the party to w~om the release was 
given and the defendant were joint tort feasors. 
Massachusetts considered the question in the case of Pick-
wick vs. McCauliff, 193 Mass. 70, 78 N. E. 730. This ques-
tion involved a release given to a party in fact not liable, and it 
was held that the release did not bar recovery against the real 
wrong-doer. 
11 * *The Federal Courts seem to favor the position of the 
plaintiff in error in the case at bar. Developers vs. Gear 
Grinding Mach. Co., 1 7 F. Supp. 734 ( 193 7) ; Pittsburgh Rys. 
Company vs. Chapman, 145 Fed. 886 ( 1906). The Chap-
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man case involved a state of facts rather similar to those in the 
case at bar insofar as the legal conclusions to be derived there-
from are concerned. Plaintiff. while standing on the car of a 
railroad company was struck by a wire owned by a separate rail-
road company. The injuries received were small. A release in 
full settlement was given to one railroad company for the sum 
of $61.00. The release stated on its face: 
"I do hereby release and forever discharge the said 
company and all other· companies operating its roads-
from all claims or demands for damages, indemnities, or 
other forms of compensation I now or may or can here-
after have against any of the aforesaid companies by rea-
son of said injuries.'· 
The plaintiff thereafter sued the railroad company that 
was really responsible for the injury and a small verdict was 
rendered by the jury. The defendant moved to set the verdict 
aside, but the Trial Court overruled the motion. The language 
of the Trial Court was incorporated in the report of the opin-
ion of the Circuit Court of Appeals. 
"It suffices to say that it is not shown that the B. & 
0. Ry. Co. was liable as a joint tort-feasor, and in the ab-
sence of such proof. the burden of showing which is on the 
defendant, a release of the B. & 0. Ry. Co. by the plaintiff 
did not release the defendant. Thomas vs. Ry. Co., 194 
Pa. 514, 45 Atl. 344." 
The Circuit Court of Appeals then stated: 
"In this opinion we concur- (B. & . 0.) . It was 
therefore not a joint tort-feasor with defendant, and on 
this ground the Courts below were right in refusing de-
fendant's motion for judgment-. 
1 2 * * The judgment of the Court below is hereby af-
firmed-.'' 
There are several other jurisdictions that adhere to the rule 
advocated by the plaintiff in error in the instant case, Lang 
vs. Siddall, 218 Iowa·, 263, 254 N. W. 783: Jamison vs. Kansas 
City, 17 S. W. (2d), 621, 223 Mo. App. 68 r: Safety Cab Com-
pany vs. Fair, 181 Okla. 264, 74 Pac. (2d), 607 (1939); 
Brimer vs. Scheibe!, 154 Tenn. 253. 290 S. W. 5 (1926). 
.,-
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There is a minority view favoring the other side of this 
question. Although it is an easy matter to distinguish in prac-
tically all of the following cases, nevertheless they may be re-
garded generally as authorities contrary to the position taken by 
plaintiff in error. 
Caplan vs. Caplan, 9 S. E. (2d) 96 ( 1940 Ga.) 
Tompkins vs. Clay Street R. Co. 4 Pac. 1165 (Cal) 
Hubbard vs. Railroad, 72 S. W. 10 73 (Mo.) 
Snyder vs. Mut. Tel. Co. 112 N. W. 776 (Iowa) 
See, however, the Iowa case of Lang vs. Siddall, 2 1 8 Iowa 
263, 254 N. W. 783. Cleveland C. C. & St. L. Co. vs Hilligoss, 
86 N. E. 485, 131 Am. St. R. 258 (Ind.) 
In Virginia cases cannot be cited as authority on the point 
now before the Court. Many Virginia cases may be cited on 
the joint tort feasor doctrine and on other joint relationships. 
The case of First and Merchants National Bank vs. Bank of 
Waverly, 170 Va. 496, 197 S. E. 462 is a recent case illustrat-
ing this. Since this case and any other case that might be cited 
from Virginia involve joint tort feasors, it would only tend to 
confusion to cite it or any other Virginia case as authority for 
either side in the case at bar. 
The plaintiff in error would not bring this matter now 
before this Honorable Court if joint tort feasors were involved 
in the case. 
Practically every jurisdiction that has considered the point 
now in question has been in an identical situation with Vir-
ginia before passing upon same. That is to say, these other 
states have had numerous decisions to the effect that a release 
of one of two or more joint tort feasors releases the other or 
others. The next step taken was simply to say that this doc-
trine did not apply if the joint tort feasor relationship 
1 3 * did not exist. 
The joint tort feasor doctrine is a strong and well-estab-
lished doctrine. In many instances it has worked hardships. 
Whenever possible, it should be applied sparingly. If a case 
does not necessitate applying the doctrine, it should not be ap-
plied, because it tends to foster the welfare of the wrong-doer. 
It is the position of the plaintiff in error that the doctrine 
certainly should not be applied to release the real wrong-doer 
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when the joint tort feasor relationship does not exist between 
said wrong doer and the party to whom the release was given. 
II. THE EVIDENCE SHOULD BE READ IN THE 
LIGHT MOST FAVORABLE TO THE PLAINTIFF IN 
ERROR ON THE QUESTION OF WHETHER OR NOT 
THE P]:\RTIES TO WHOM THE RELEASE WAS GIVEN 
AND THE DEFENDANT IN ERROR WERE JOINT 
TORT FEASORS. 
There is little doubt that an examination of the record will 
disclose to this Honorable Court that the City of Roanoke was 
not a joint tort feasor with anyone else. The evidence clearly 
shows that the contractors, Eubank and Caldwell, who repre-
sented all the other parties to whom the release was given, had 
stopped working entirely and had cleaned up any mud that 
might have been around the hole leading down to the storm 
drain. They even took a hose and washed off the sidewalk. 
The evidence further shows that the contractors at no time pour-
ed any muck and debris out into the street as did the City of 
Roanoke. The evidence shows further that when the City 
workers came, they took the situation in hand and did their 
work in their own manner. Therefore the evidence shows 
clearly that Eubank and Caldwell had nothing to do with the 
mud being thrown into the gutter and allowed to run down to 
the spot where plaintiff was injured. There would be no way 
whatever to hold Eubank and Caldwell liable for something 
that they did not do and had no part in doing. The evidence 
shows no negligence whatsoever. on their part. Unless the rec-
ord discloses negligence on the part of the contractor, which 
negligence contributed to the injury received by the plaintiff in 
error, it is obvious that it cannot be said that they were joint 
tort feasors with the City of Roanoke. 
14 * * Furthermore, the burden of proving the joint tort feas-
or relationship rests on the defendant in error. If there 
is any doubt on this matter, it should be determined in favor of 
the plaintiff in error. The pleadings show that the City not 
only denied the Notice of Motion by a general denial, but also 
pleaded by way of a special affomative plea that the release op-
erated to the benefit of the City. The case of Pittsburgh Rys. 
Company vs. Chapman, 145 Fed. 886 ( 1906) clearly shows 
that the burden of proof rests on the defendant in error in the 
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case at bar. The facts of that case are rather similar to those 
of the instant case and the entire matter hinged on whether or 
not a joint feasor relationship existed between the party to 
whom the release had been given and the defendant. We have 
already quoted from this opinion of the Circuit Court of Ap-
peals, but we reiterate it now: 
"It suffices to say that it is not shown that the B. & 
0. Ry. Co. was liable as a joint tort-feasor, and in the ab-
sence of such proof, the burden of showing which is on the 
defendant, a release of the B. & 0. Ry. Co. by the plaintiff 
did not release the defendant. Thomas vs. Ry. Co. 194 
Pa. 514, 45 Atl. 344." 
In spite of the fact that the burden of proving the matter 
is on the defendant in error, the plaintiff in error introduced 
enough evidence to show clearly that the joint feasor relation-
ship did not exist, and this Honorable Court should have little 
difficulty now in seeing that it did not exist from an examina-
tion of the report. 
It is well established that a defense set up in the pleadings 
must be established by proof. 
Robbins vs. Armstrong, 84 Va. 8 1 o, 6 S. E. 1 3 o 
Beeches vs. Wilson, 84 Va. 813, 6 S. E. 209, 10 Am St. 
R. 883. 
DeFarges vs. Ryland, 87 Va. 404, 12 S. E. 805, 24 Am. 
St. R. 659. 
Lewis vs. Mason, 84 Va. 731, 10 S. E. 529. 
15 * *The Court instructed the jury properly as to what are 
joint tort Jeasors and made it most clear to them that they 
could not find for the plaintiff if the joint tort feasor relation-
ship existed. 
In order for the joint tort feasor relationship to exist, the 
fundamental is that both parties be negligent. When the negli-
gence of two or more persons produces a single or individual 
injury to such persons all are jointly and severely liable. Lev-
enstein vs. Maile, 146 Va. 789, 132 S. E. 844; Walton vs. Mil-
ler, 109 Va. 210, 63 S. E. 458; Ivanhoe Furniture Corporation 
vs. Crowder, 110 Va. 387, 66 S. E. 63; Hechscher vs. Blanton, 
111 Va. 648, 69 S. E. 1045; Carlton vs. Boudor, 118 Va. 521 
5 28, 88 s. E. 17·4· 
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If the negligent action of two or more persons concurrently 
results in injury, they are liable as joint tort feasors. Virginia 
Railroad, etc., Company vs. Hill, 120 Va. 397, 404, 91 S. E. 
194; Southern Railway vs. Fitzpatrick, 129 Va. 246, 165 S. 
E. 663. 
An examination of the auth9rities cited above on the ele-
ments of a joint tort feasor relationship clearly show that where 
one of the parties is not negligent a relationship cannot exist. 
We reiterate that the evidence shows no negligence on the part 
of the contractors and that the burden of showing same and of 
showing further that if such negligence did exist it contributed 
to the injury of plaintiff in error is on the defendant in error. 
III. THE DEFENDANT IN ERROR WAS NOT 
NEGLIGENT. 
There can hardly be an issue in this case of whether or not 
the City was acting in its ministerial capacity in regard to the 
injury occasioned in this suit. Streets, sidewalks and sewerage 
or drainage systems come within the ministerial functions in 
municipal government in Virgin.ia. 
Chalkley vs. City of Richmond, 88 Va. 402, 14 S. E. 
339, 29 Am. St. R. 730. 
Richmond vs. Warehouse Corp., 148 Va. 60, 138 S. 
E. 503, 54 Am. St. R. 1485. 
16* *City of Richmond vs. James, 170 Va. 553, 197 S. E. 
416, 116 Am. St. R. 967. 
A municipality is liabel for damages for an injury occa-
sioned by negligence resulting from a servanf s wrongful act 
done in connection with a ministerial act of the municipality. 
flaggard vs. Richmond, 172 Va.145, 200 S. E. 610 
( 1939) · 
City of Petersburg vs. Applegarth' s Adm' r, 28 Grat. 
321, 69 Va. 321, 26 Am. St. R. 357. 
Noble vs. City of Richmond, 3 1 Grat. 271, 72 Va. 271 
280, 3 1 Am. St. R. 726. 
Stearns vs. City of Richmond, 88 Va. 992, 14 S. E. 847, 
29 Am. St. R. 758. 
City of Radford vs. Calhoun, 165 Va. 24, 181 S. E. 
345. 
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Richmond Bridge Corporation vs. Priddy, 167 Va. 114. 
187 s. E. 518. 
Tyler vs. City of Richmond, 168 Va. 308. 191 S. E. 
625. 
On the question of the basic negligence of the City, per-
haps the best case by analogy is the City of Radford vs. Cal-
houn, 1 6 5 Va. 24, 1 8 1 S. E. 3 4 5. Plaintiff was driving a car 
on the streets of Radford and struck a concrete slab extending 
out from the curbing injuring h~mself and damaging his auto-
mobile. The City had torn up a part of the curbing and six-
teen ( 16) inches of it extended out into the street. The jury 
found for the plaintiff in the sum of Five Hundred Dollars 
($500.00) and this Court affirmed the verdict. It was negli-
gent for the City to leave its concrete curbing in a position which 
might endanger the safe use of the street by those expected to 
use it. Although the concrete slab was very small and pro-
truded out only 16 inches, nevertheless, it was a negligent act 
for the City to place it there, and a negligent omission to allow 
it to remain there. 
Similarly in the case at bar; it was a negligent act for the 
City to pour slippery mud into its street without wash-
I 7* ing it down with water or *taking some precautionary 
measures, and it was a negligent omission for the City to 
allow the mud to remain there in the direct path of pedestrians 
who frequently cross this street. 
The case of City Richmond vs. Rose, 127 Va. 772, 102 S. E. 
56 I, 105 S. E. 554 ( 1920) has been cited in many cases since 
its day. Mr. Justice Hudgins stated in his dissent in the City of 
Roanoke vs. Sutherland, 159 Va. 749, 167 S. E. 242, that the 
Rose case was overruled by the Sutherland case. Mr. Justice 
Browning stated in the majority opinion in the Sutherland case 
that the Rose case could be distinguished. It would seem then 
that the Rose question should have some bearing on the case at · 
bar, although it is not necessary to rely upon it. The obstruc-
tion in the Rose case was a rather abrupt rise in a sidewalk oc-
casioned by the growing roots of a tree. The obstruction al-
leged in the Sutherland case was only a slight decline in the side-
walk of one and one-eighth ( 1 Vs) inches. It is clear that the 
obstruction in the Rose case was greater and perhaps more de-
ceiving than that alleged in the Sutherland case. In neither one 
of these cases was the obstruction as inherently dange~ous as 
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that in the instant case. Here we have a deceiving spot of mud 
directly in the path of pedestrians. For those who were unable 
to take long steps and step over it from the curbing, it simply 
meant that they had to step directly into it or go around. By 
many, it may not have been seen at all, and by those who should 
see it, it would app~ar as though it were hard and substantial. 
Therefore, we have in this case a deceiving and injurious ob-
struction that could and did occasion an injury to a reasonable 
and prudent person. 
Those cases that relate to slipperiness of the streets and 
sidewalks occasioned by snow, ice or sleet have no great bear-
ing on this case, because here we have something that was per-
verse injurious to a pedestrian using ordinary care and was not 
made injurious by the prevalence of sleet or snow as in Char-
lotte vs. Failes, 103 Va. 53, 48 S. E. 511. Instead we have 
something more like the concrete slab in the City of Radford vs. 
Calhoun. 
18* *The public is entitled to full and free use of all territory 
embraced within a highway in its full length and breadth. 
City of Richmond vs. Smith, 101 Va. 161, 167, 43 S. 
E. 345, 346. 
Appalachian Electric Power Co. vs. Wilson, 142 Va. 
468, 473, I 29 s. E. 277. 
This is as equally true of the pedestrian crossing a street 
as it is of an automobile going down the street. The plaintiff 
in error had a full right to cross where she did cross and also 
had a right to expect that the crossing would be reasonably safe. 
A municipality in the question of a temporary necessity 
may allow obstructions on the public sidewalk, or streets, but 
the traveling public must be warned and protected against same. 
For a failure to do this, the City. may be held liable. 
City of Norfolk vs. Johnakin, 94 Va. 285, 289, 26 S. 
E. 830. 
Arthur vs. Charleston, 5 1 W. Va. 13 1, 4 1 S. E. r 71. 
In the case already mentioned of City of Roanoke vs. Suth-
arland, Mr. Justice Browning stated at 167 S. E. 246: 
"Did the place present a type or character of con-
dition that was obviously fraught with danger? We think 
not. On the other hand. we think that the conditions 
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were such that reasonably prudent persons would say that 
they were unlike! y to produce injuries. t t 
The facts in the case at bar may be placed into this ques-
tion asked by Mr. Justice Browning, and the answer will cer-
tainly be in the affirmative. The very nature of the obstruc-
tion itself was a danger to anyone who might step on it and a 
reasonable and prudent person might easily step on it. In fact, 
it was a trap. 
IV. THE VERDICT OF THE JURY SHOULD BE 
GIVEN GREAT WEIGHT ON WHETHER OR NOT A 
JOINT TORT FEASOR RELATIONSHIP EXIST-
19 * ED AND ON THE QUESTIONS OF *NEGLIGENCE 
AND CONTRIBUTORY NEGLIGENCE. 
The very nature of this case and the problems of fact that 
it involves indicate clearly that the verdict of the jury on these 
conditions of fact should be considered most seriously and should 
not be disturbed unless the record discloses that the facts are of 
such character that they do not admit of different conclusions· 
by reasonable men. We quote from the Rose case ( 102 S. E. · 
564): 
"In the very nature of the caset the problem involved 
in this question is ordinarily essentially a jury question. It 
is a complicated question of fact. It is not simply a mat-
ter of the height of the obstruction but also of how un-· 
expected its existence is to a person such as the plaintiff 
who had encountered no such obstructions elsewhere in 
the locality and who did not previously know of its ex-
istenct; of what its appearance would reasonable be expect-
ed to be to one approaching it under the circumstances 
which attended the plaintifft some of which circumstances 
are mentioned in the statement preceding this opinion. 
none of which were extraordinary and hence all of which 
might reasonably have been anticipated by the City by the 
exercise of reasonable forethought; and whether such a 
person in the exercise of ordinary care would be expected 
to detect the true condition of the defect if approaching it 
under the circumstances which attended the plaintiff. These 
are all matters in their nature unsuited for decision other 
than by a juryt being in the case before us of such character 
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that they admit of different conclusions by reasonable 
men.'' 
We quote form the Calhoun case ( 181 S. E. 348): 
''The jury has said that under the circumstances the 
plaintiff's failure to see and avoid the obstruction was not 
20* contributory negligence on his part. Certainly we *cannot 
say that they were wrong as a matter of law. The jury evi-
dently tested the conduct of the plaintiff by what they 
thought an ordinarily prudent person would have done un-
der the circumstances.'' 
It has been held that the question of whether or not an ob-
struction renders a street or sidewalk unsafe for travel is largely a 
jury matter. City of Richmond vs. Pemberton, 108 Va. 220, 
227, 61 S. E. 787; Wilson vs. City of Elkins, 86 W. Va. 379. 
103 s. E. l 18. 
It would seem that the issues in the case at bar were proper-
ly put to the jury and that their verdict should be given great 
weight and should not be disturbed unless conclusions from the 
record show that the facts were such as not to admit of different 
conclusions by reasonable men. 
V. PLAINTIFF IN ERROR WAS NOT CONTRIBU-
TORILY NEGLIGENT. 
The record shows in this case that the plaintiff in error was 
walking down the sidewalk with her husband. The sidewalk 
was clear and she encountered no obstructions before reaching the 
spot where she was injured and did not anticipate encountering 
·any. She was injured at a frequently used crossing for pedes-
trians. She had a right to expect that the City would keep its 
street and gutter free from substances injurious to pedestrians 
crossing same. She certainly did not anticipate that the City it-
self would pour slippery mud into the street without washing 
it down the drain. In short, she was acting as a reasonable and 
prudent person and she did not anticipate falling as she did. She 
stepped down from the curbing to the street and gutter below, 
and her feet struck the crust of a pool of mud. This crust made 
the mud look substantial. The evidence does not disclose that 
the plaintiff in error paid any particular attention to it before 
stepping down. neither did her husband. Her husband testified 
that after his wife had fallen, he placed his hand down in the 
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mud and that it was hard on top and as slick as soap underneath. 
From the nature of the muck and slime that the Citis em-
2 I * ployees were handling in the hole * from which they bailed 
same, they should have known that it would be likely to 
cause people to fall on the streets if it were placed there. 'With 
these facts before them, the jury considered the question of con-
tributory negligence and found that the plaintiff in error was not 
contributorily negligent. This finding should now be given 
great weight and is confirmed by the facts disclosed in the rec-
ord. 
City of Radford vs. Calhoun, 165 Va. 24, I 8 1 S. E. 3 45. 
City of Richmond vs. Pemberton, 108 Va. 220, 227, 61 
S. E. 787. 
City of Norfolk vs. Johnakin, 94 Va. 285, 268 S. E. 
830. 
City of Lynchburg vs. Wallace, 95 Va. 640, 29 S. E. 
675. 
CONCLUSION 
Your petitioner respctfully contends and submits that the 
judgment of the lower Court in this case should be reversed and 
that judgment should be entered according to the verdict ren-
dered by the jury for the foregoing reasons assigned, and respect-
fully prays that she be awarded a Writ of Error pending a view 
of the record by this Court, and that this petition should be read 
as your petitioner's opening brief, for which said petitioner in-
tends it. 
A. copy of this petition has been mailed to Mr. C. M. Hun-
ter of Roanoke, Virginia, who was the attorney appearing for the 
defendant in the trial of this case before the Circuit Court of the 
City of Roanoke, Virginia, and said copy of this petition was 
mailed to him on the I 9th day of April, 1941. 
Counsel for your petitioner desire to state orally the rea-
sons for reviewing the decision and action of the lower Court of 




J.E. PALMER. J. E. PALMER JR., 
Attorneys for Petitioner. 
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22* *We, the undersigned attorneys practicing before the Su-
preme Court of Appeals in Virginia, do certify that in our 
opinion the judgment complained of in the foregoing opinion is 
erroneous and should be reviewed and reversed by the Supreme 
Court of Appeals of Virginia. 
Given under our hands this the 19th day of April, 194 r. 
Received April 21, 1941. 
JOHN STRICKLER, 
T. W. MESSICK. 
M. B. WATTS, Clerk. 
April 28, 1941. Writ of error awarded by the Court. 
Bond $300.00. 
M.B.W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable T. L. Keister, Judge of the 
Circuit Court of the City of Roanoke, on the Twenty-second 
Day of February, one thousand nine hundred forty one, (A. D. 
r941) 
Mrs. Mary L. Harris, 
vs. 
City of Roanoke. 
Be it remembered, that heretofore, to-wit: On the 27th day 
of May, 1 940, the plaintiff, Mary L. Harris, sued out of the 
Clerk's Office of the said Circuit Court of the City of Roanoke, 
her Notice of Motion for Judgment, against the defendant; City 
of Roanoke, returnable to said Court on the 5th day of July, 
1940, which notice was duly served on said Defendant, by the 
Sergeant of the said City, and returned to and filed in said Clerk's 
Office as provided by law, and which is in the words and figures, 
following, to-wit: 
page 3 ] NOTICE OF MOTION FOR 
JUDGMENT: 
NOTICE OF MOTION 
TO THE CITY OF ROANOKE: 
You, hereinafter called the defendant, are hereby notified 
that on the 5th day of July, 1940, at Io o' dock A. M. on that 
date, I, hereinafter called the plaintiff, shall make motion before 
the Honorable T. L. Keister, Judge of-said Court, in the Court 
room thereof in the City of Roanoke, Virginia, for judgment 
against the said defendant for the sum of five thousand ($5,000) 
dollars, for this, to-wit: 
That on or about the 20th day of September, 1939, while 
the said plaintiff was walking in the company with her bus-
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band, J. A. Harris, on the sidewalk at the corner of Randolph 
Street and Church Avenue, S. E., at a place where the said plain-
tiff had a right to be, and at a time and place where and when 
slie had a right to believe that it was safe to walk on said side-
walk, in fact it was the duty of the said defendant to keep the 
streets and sidewalk at said location in the City of Roanoke, Vir-
ginia, in a good state of repair and free from obstruction so that 
the said plaintiff could safely walk upon and over said sidewalk 
and street yet the said defendant, not regarding its duty in that 
behalf. did not use due and proper care that the said plaintiff 
could walk on, upon and over the sidewalk and street at the said 
location with safety, but wholly neglected so to do, and while 
the said defendant was doing some excavating work at said lo-
cation, it carelessly and negligently placed some slick 
page 4 ) muddy substance on said street at said location at a 
point where it was necessary for the said plaintiff to 
step on to said street while stepping off of said sidewalk down on 
to said str~et; and the said plaintiff says that the said slick sub-
stance was not only carelessly and negligently placed upon said 
street at the junction of the said street and the said sidewalk by 
the said defendant, but the said defendant carelessly and negli-
gently allowed the said slick muddy substance to remain on said 
street for a great space of time, and until the said plaintiff walk-
ed on said sidewalk, as aforesaid, at which time the said plaintiff 
stepped from the said sidewalk onto the said street with the in-
tention of crossing said street, as she had the right so to do. and. 
without any fault on her part, as she took the first step onto 
said street she stepped upon and into the said slippery substance, 
and as she stepped into same the said slippery substance gave way 
and moved, thereby causing her foot to slip, and as the conse-
quence thereof the said plaintiff fell and sustained a broken bone 
in her left leg and a strained ligaments in her ankle, and by means 
of the premises the said plaintiff was made sick, sore and lame, 
and disordered, and so remained and continued for a long space 
of time, to-wit, for the space of four months next following, and 
during all of that time suffered and underwent great pain, and 
was hindered from performing her duties as a housewife and 
mother, and was also thereby obliged to pay and expend and ob-
ligate herself to pay and expend divers sums of money, in whole 
amounting to $20.00, in and about endeavoring to be cured of 
the sickness, soreness, lameness and disorder aforesaid, occasioned 
as aforesaid, to the damage of the said plaintiff of the sum of $5,-
000.00. And therefore, she will ask judgment against the said 
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defendant as aforesaid. 
page 5 ] The said plaintiff says that she has given notice to the 
said defendant as prescribed by law. 
Given this the 27th day of May, 1 940. 
J. E. PALMER, p. q. 
MRS. MARY L. HARRIS, 
Plaintiff 
We, the jury, find for the plaintiff and fix the damages at 
$300.00. 
H. L. Rosenbaum, foreman 
page 6 ] VIRGINIA: 
In the Circuit Court for the City of Roanoke . 
. PLEA OF NOT GUILTY 
The defendant, City of Roanoke, by its attorney, comes and 
says that it is not guilty of the premises in this action laid to its 
charge in the manner and form as the plaintiff hath complained, 
and of this the said defendant puts itself upon the country. 
C. E. HUNTER, p~ d. 
(On the back of which appears the following endorsement) 
Filed by leave of Court. 
July 2, I 940. 
W. H. CARR, Deputy Clerk. 
page 7 ] VIRGINIA: 
In the Circuit Court of the City of Roanoke. 
PLEA OF RELEASE 
The said defendant, by its attorney, comes and says that the 
said plaintiff, on account of the alleged wrongs and damages set 
forth in her notice of motion for judgment, did, subsequent to 
the injuries alleged to have been suffered by her in said notice 
of motion for judgment, make demand upon Eubank & Cald-
well, Inc., J. W. Poindexter, Lynn Hammond, Woods-Nickels 
Grocery Company and this defendant as the parties liable or 
jointly liable for said alleged injuries and damages for compen-
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sa.tion therefor, and did, on or about the 22nd day of Decem-
ber, 1939, accept and receive from Liberty Mutual Insurance 
Company, as public liability insurer of said Eubank & Caldwell, 
Inc., $ 13 5.00 in full satisfaction and discharge of all claims and 
demands for damages, costs, loss of services, expenses, or com-
pensation on account of, or in any way growing out of said ac-
cident or its results both to person or property; that upon re-
ceipt of said $ 135 .oo by said plaintiff, said plaintiff and her 
husband, J. A. Harris, did execute and deliver a release upon a 
form, a copy of which said form is hereto attached and made a 
part hereof, whereby said plaintiff and her said husband did re-
lease, acquit and discharge said Eubank & Caldwell, Inc., J. W. 
Poindexter, Lynn Hammond and Woods-Nickels Grocery Com-
pany from all claims and demands, actions and causes of action, 
damages, costs, loss of services, expenses and compen-
page 8 ] sation on account of, or in any way growing out of 
personal injuries and property damage resulting or to 
result for the accident alleged in said notice of motion for judg-
ment "that occurred on or about the 20th day of September, 
1939, at or near the Southwest corner of Church and Randolph 
Streets, Roanoke, Virginia, by reason of said Mary Lennis Harris 
falling at said intersection and do hereby for ourselves our heirs, 
executors and administrators, covenant with said Eubank & 
Caldwell, Inc., J. W. Poindexter, Lynn Hammond and Woods-
Nickels Grocery Company to idemnify and save harmless the said 
Eubank & Caldwell, Inc., J. W. Poindexter, Lynn Hammond 
and Woods-Nickels Grocery Company from all claims and de-
mands for damages, costs, loss of service, expenses, or compensa-
tion on account of, or in any way growing out of said accident 
or its results, both to person or property"; that the said release 
is not in the possession or control of said defendant or any of its 
officers or employees but the substance thereof is known to said 
defendant; that the contents of said release are peculiarly with-
in the knowledge of said plaintiff; that said release, however, is 
full and complete in all respects; that said defendant has notified 
the said plaintiff that it intends to ·rely upon said release in de-
fense of this action and as a bar thereto on the ground that said 
plaintiff having received satisfaction from another for said al-
leged injuries is not entitled to recover against this defendant. 
And this the said defendant is ready to verify. 
C. E. HUNTER, p. d. 
Mary L. Harris vs. City of Roanoke 
(On the back appears the following endorsement) 
Filed by leave of Court, 
8-29-40. 
25 
F. L. SEYMOUR, 
Deputy Clerk. 
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RELEASE AND SETTLEMENT OF CLAIM 
KNOW ALL MEN BY THESE PRESENTS, That we, J. 
A. Harris and Mary Lennis Harris, husband and wife, residing 
at 7 I 3 Dale Ave. S. E. in the City of Roanoke and County of 
Roanoke and Commonwealth of Virginia being of full age, for 
the sole consideration of ($135.00) One hundred thirty-five and 
no- 1 oo Dollars to us paid by Eubank and Caldwell, Inc., a com-
pany duly established by law, and J. W. Poindexter and Lynn 
Hammond, individuals, and Woods-Nickels Grocery Co., the re-
ceipt whereof is hereby acknowledged, do hereby release, acquit 
and discharge the said Eubank and Caldwell, Inc., and J. W. 
Poindexter and Lynn Hammond, individuals, and Woods-Nick-
els Grocery Company from all claims and demands, actions· and 
causes of action, damages, cost, loss of service, expenses and com-
pensation on account of, or in any way growing out of personal 
injuries and property damages resulting or to result from acci-
dent that occurred on or about the 20th day of September, 1939, 
at or near the southwest corner of Church and Randolph Streets, 
Roanoke, Virginia by reason of said Mary Lennis Harris falling 
at said intersection, and do hereby for ourselves, our heirs, exe-
cutors and administrators, covenant with said Eubank and Cald-
well, Inc., and J. W. Poindexter and Lynn Hammond, Individ-
uals, and Woods-Nickels Grocery Company to idemnify and save 
harmless the said Eubank and Caldwell, Inc., and J. W. Poin-
dexter and Lynn Hammond, individuals, and Woods-Nickels 
Grocery Company from all claims and demands for damages, 
costs, loss of service, expenses, or compensation on account of, or 
in anyway growing out of said accident or its results, 
page 1 o ] both to person or property. 
It is further agreed that this release expresses a full 
and complete SETTLEMENT of a liability claimed and denied 
and, regardless of the adequacy of the compensation is intended 
to avoid litigation, and as to said parties that there is absolutely 
Supreme Court of Appeals of Virginia 
no agreement on the part of said Eubank and Caldwell, Inc., and 
J. W. Poindexter, and Lynn Hammond. individuals, and Woods-
Nickels Grocery Company to make any payment or to do any 
act or thing other than is herein expressly stated and clearly 
agreed to. 
WITNESS our hand and seal this twenty-second day of 
December in the year nineteen hundred and thirty-nine. 
in the presence of I hav red this release 
J. E. PALMER, 
Counsel for J. A. Harris & 
Mary Lennis Harris 
page 1 1 ] VIRGINIA: 
J. A. HARRIS. 
I have red this release 
MARY LENNIS HARRIS. 
In the Circuit Court of the City of Roanoke. 
GROUNDS ·op DEFENSE 
At the trial of the above entitled action, the defendant will 
rely upon the following grounds of defense,. to-wit: 
( 1) The defendant was not guilty of any negligence as 
alleged in the notice of motion for judgment. 
( 2) The plaintiff is not entitled to recover in this action 
for the reason that she, subsequent to the time of her alleged in-
juries, did accept and receive money in full satisfaction and dis-
charge of all claims and demands growing out of the accident 
causing her said injuries, the payment of which was made for 
and on behalf of others jointly and se_verally liable as joint tort 
feasors, and as a consequence said plaintiff did release any and 
all tort feasors, including the City of Roanoke, Virginia, the de-
tail of said release being more fully set forth and described in 
the plea of release heretofore filed by the defendant. 
(3) Th said plaintiff on or about the 20th day of Sep-
tember, 1939, while walking upon the street, at or near the ·cor-
ner of Randolph Street and Church Avenue, S. E., in the City of 
Roanoke, Virginia, negligently failed to keep a proper lookout 
and otherwise observe the condition of the street where she was 
walking, which was her duty to do so, and by reason thereof she 
negligently and carelessly stepped from the sidewalk on ·or upon. 
a slippery substance, causing her to lose her footing and to fall, 
thereby resulting in her injury; that said negligence 
\. 
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. page 12 ] of said plaintiff proxi~ately caused and/or contrib~ 
uted to her said injuries, and bars any recovery by her 
in this action. 
( 4) The plain tiff was not damaged as alleged in her no~ 
tice of motion for judgment. 
(5) The defendant will rely upon all defenses properly 
provable under its plea of the general issue. 
CITY OF ROANOKE, VIRGINIA, 
By C. E. HUNTER, 
Its Attorney 
(On the back appears the following endorsement) 
Filed 9-24-40, 
page 13 ] VIRGINIA: 
R. J. WATSON, Clerk, 
By LENA MILLS, D. C. 
In the Circuit Court for the City of Roanoke. 
AFFIDAVIT . 
This day Mrs. Mary L. Harris personally appeared before 
me, J. E. Palmer, a Notary Public in and for the City of Roanoke 
in the State of Virginia, and made oath that she is a citizen of 
the State of Virginia, bona fide domiciled and actually residing 
in the City of Roanoke, Virginia; that she has a good and valid 
claim against the City· of Roanoke, and verily believes that sh~ 
can recover judgment against the said City of Roanoke on said 
claim; that she is without and cannot obtain the funds to pay the 
cost of instituting said proceedings; that she has no property out 
of which to realize said cost, and is therefore, desirous of availing 
herself of the provision of statute made and provided for in such 
cases. 
Given this the 27th day of May, 1940. 
MRS. MARYL. HARRIS. 
Complainant. 
Subscribed and sworn to before me this the 27th day of 
May, 1940. 
My commission expires February 19, 1941. 
J. E. PALMER, Notary Public. 
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And at another day, to-wit: On the 2nd day of July, 1940, 
the following order was entered. 
On motion of the City of Roanoke, by its attorney, leave is 
granted it to file its plea of not guilty, which is accordingly done. 
And at another day to-wit: On the 29th day of August, 
1 940, the following order was entered. 
On the motion of the defendant, by its attorney, leave is 
granted it to file its plea of release, which is accordingly done. 
And at another day. to-wit: On the 16th day of Septem-
ber, 1940, the following order was entered. · 
Upon motion of the plaintiff. by counsel, the defendant is 
required to file its grounds of defense in this case by the 3 oth day 
of September, 1940. 
page 15 ] And at another day, to-wit: On the 24th day of 
September, 1940, the following order was entered. 
Up9n motion of the defendant, by its attorneys, leave is 
granted. it to file its grounds of defense, which is accordingly 
done. 
And at another day. to-wit: On the 28th day of Novem-
ber, 1 940, the following order was ·entered. 
This day came the parties, by their attorneys, and both 
sides announced ready for trial upon the pleadings heretofore 
filed, in which the plaintiff joined. 
Thereupon came a jury of nine (9) persons and the plain-
tiff and defendant having each struck off one of said jurors, the 
remaining seven ( 7) , to-wit: 
E. E. Altizer, P. L. Akers, Shields Johnson, W. E. Bright-
well, Harry L. Rosenbaum, J. W. Nelms and A. N •. Neuhoff 
were sworn the truth to speak upon the issue joined, and having 
fully heard the evidence, received the instructions of the Court 
and heard the argument of counsel, retired into their room to 
consider of their verdict and after some time returned into court 
the following verdict, viz: 
Mary L. Harris vs. City of Roanoke 
''We, the jury, find for the plaintiff and fix the dam-
ages at $300.00. 
H. L. ROSENBAUM, Foreman.'' 
and the jury were discharged. 
Thereupon the defendant, by counsel, moved the Court to 
set aside the verdict of the jury on the grounds that the same 
was contrary to the law and the evidence, which motion the 
Court takes time to consider and said motion is ordered docket-
ed and continued. 
page I 6 ] And at another day, to-wit: On the 22nd day of 
February, 1941, the- following order was entered. 
This day came the parties again by their attorneys, and the 
court, having maturely considered the motion of the defendant 
to set aside the verdict of the jury heretofore returned herein;. 
it is of the opinion and doth ·sustain said motion on the follow-
ing grounds, to-wit: 
I. The release given by the plaintiff to Eubank & Cald-
well, Inc., J. W. Poindexter, Lynn Hammond and Woods- Nick-
els Grocery Company is a complete bar to any recovery against 
said defendant in this action. 
2. The defendant was guilty of no negligence. It is 
therefore, adjudged and ordered that said verdict of the jury 
heretofore returned herein be and the same is hereby se~ aside. 
And it is further adjudged and ordered that judgment be 
for the defendant, and that said defendant do have and recover 
of the plaintiff all its costs in this behalf expended, to which ac-
tion of the court in setting aside said verdict and pronouncing 
judgment against said plaintiff said plaintiff by counsel then 
and there excepted, and said plaintiff signifying her intention 
to apply to the Supreme Court of Aappeals for a writ of error 
and supersedeas to the judgment of this court, execution on said 
judgment is suspended for a period of sixty days to enable said 
plaintiff to prepare and file her bills of exception upon the said 
plaintiff, of someone for her, within ten days from this date en-
tering into bond in the penalty of One Hundred Dollars ($100) 
with good security, and conditioned according to law. 
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EVIDENCE FOR THE PLAINTIFF 
F. E. TUCKER-Sworn for the Plaintiff. 
DIRECT EXAMINATION 
By Mr. J. E. Palmer: 
Q. Mr. Tucker, about September 20th, 1939, by whom 
were you employed, if anybody? 
A. Eubank & Caldwell. 
Q. And were you employed there on what is known as 
the Woods-Nickels construction? 
A. Yes, sir. 
Q. Eubank & Caldwell, I believe, had contracted there to 
do some work? 
A. Yes, sir. 
Q. And were you working there when the City of Roa-
noke attempted to do some pumping and cleaning up of some 
muck or stuff there? 
A. Yes, sir. 
Q. Tell the court and jury what the City _of Roanoke 
did, particularly as to putting stuff on the street? 
A. They were there in some water-water was running 
out around there, and they took this water and poured it on the 
curb and the water run down next to the curb on the street, mud 
and stuff. 
Q. What kind of stuff was it-what was the substance 
of it? 
A. Some substance that looked like it was dry on 
page 18 ] top, but it was slick. 
Q. You don't remember what day, do you, or 
not, that they pumped that out? 
A. No, I don't know exactly. 
Q. Do you remember having seen Mrs. Harris? 
A. Yes, I seen her. 
Q. How long was it after the city had this pump there 
did you see Mrs. Harris come along? 
A. A day or two. She came along the day after. 
Q. Tell the jury what you saw, if anything, when Mrs. 
Harris came along there. 
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A. I was standing out there waiting for some material, 
and she happened to come along, and she slipped there and fell,. 
and I seen her when she fell, and I seen her husband pick her 
up and go across the street. 
Q. Did she or not slip and fall on this substance which· 
the city had pumped out? 
A. Yes, she slipped on that. I seen her make one step 
and she fell, and Mr. Harris picked her up and carried her across 
the street? 
Q. Tell the jury whether or not Eubank & Caldwell had 
anything in the world to do with putting that stuff on the 
street? 
A. Nothing in the world. All the stuff we picked up 
and put it in a wheelbarrow and dumped it down below there. 
When I got through pumping, I took all that stuff 
page 19 ] up. 
Q. Tell the jury how far this stuff-Just let me 
ask you: Did Mrs. Harris cross the street in the usual place 
where people cross going from corner to corner there? 
A. Yes, sir. 
Q. Tell the jury what space was covered by this sub-
stance? 
A. About two feet away from the curb. Of course there 
is a wide place there-about two feet away from the curb. 
Q. And that is where she stepped and fell? 
A. Yes, she stepped on the same spot and it was slick. 
Q. How wide was the place that was covered by this sub-
stance? 
A. Between eight and nine inches wide, and over two 
feet long this way ( indicating) . 
Q. And you don't know anything about how severely 
she was injured? 
A. No. I seen her husband pick her up. I don't know 
how bad she was hurt or nothing. 
Mr. Palmer: 
Take the witness. 
page 20 ] CROSS EXAMINATION 
By Mr. Hunter: 
Q. Mr. Tucker, where did this mud or muck come from? 
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A. Out from under the building-the pipe was leaking. 
There was a big hole in there ten or twelve feet deep; that sewer 
pipe there-and water ran out of that, and they had to work 
on it, and had to dip the water out and put concrete around it. 
Q. In what capacity were you working for the contrac-
tor there? 
A. Laborer. 
Q. You had dug quite a considerable amount of the ex-
cavation there, had you not? 
A. Yes, sir. 
Q. And while digging the excavation there, you had a 
pump pumping water out of there, didn't you? 
A. Yes, sir. 
Q. This pump pumped water through a hose that went 
across the sidewalk, didn't it? 
A. Yes, sir. 
Q. And the water ran on the street, didn't it? 
A. Yes, but I kept it swept up. 
Q. How did water get in the street? 
A. It came through the pump hose and ran around into 
the drain pipe. 
page 2 r ] Q. It came from the pump, going out into the 
street, and while Eubank & Caldwell worked there, 
water got in the street, and you kept it swept up? 
A. I kept it swept up so it would go down yonder way. 
Q. How often did you sweep it? 
A. Every time they stopped pumping? 
Q. How often did they stop pumping? 
A. About ten or fifteen minutes: something like that. 
It filled up again and they had to start pumping again. 
Q. You went out in the street every ten or fifteen minutes 
and swept up that water when they were not working that 
pump? 
A. I kept that clean while they put cement in there. 
Q. And in doing that excavating, you ran into a pipe or 
some sort, didn't you? 
A. Yes, sir. 
Q. You don't know what is was? 
A. I don't know exactly what it was; whether it was a 
sewer line or what it was. 
Q. Who was your foreman on that job-over you?· 
Mary L. Harris vs. City of Roanoke 
F. E. Tucker 
A. Mr. Burrough. 
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Q. How did the City employees get down there? Why 
· did they come down there? 
A. They called the City to stop the water from 
page 2 2 ] coming back in the hole so they could clean it out. 
In order t'o put some concrete in there they had to 
keep the water from coming in through the pipe. 
Q. Wait a minute, I asked you only: How did the City 
employees get down there? Do you know? 
A. No, sir, I don't know. They came down there. 
Q. You don't know at whose request they came? 
Mr. Palmer: 
That is not what you asked him. 
Mr. Hunter: 
I am trying to find out-I am asking him something else 
now. 
Q. Do you know who requested them to come down 
there? 
A. No,sir. 
Q. Do you know why they came down? 
A. Do I know why? 
Q. Why did they come down there? 
A. Why? 
Q. Yes, why? 
A. They came down there to fix the pipe so the water 
would not pour in the hole. 
Q. They came down to fix the pipe? 
A. Yes, sir. 
Q. There wasn't anything wrong with the pipe, was 
there? 
page 23 ] A. Water was running out of it and backing up 
in the hole, so they had to get the mud and stuff 
out to pour the concrete. 
Q. In other words, this pipe on the Woods-Nickels lot 
was leaking? 
A. Yes, sir, under the building. 
Q. And you say the City employees came down there 
to fix that? 
A. Yes, sir. 
34 
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Q. You are sure of that? 
A. Yes, sir. 
Q. How do you know that? 
A. How do I know that? 
Q. Yes. 
A. Somebody called up for them to come down and fix 
Q. Did you order them called? 
A. No: sir I didn't. 
Q. You don't know why they· came there? 
A. I know they came to fix the pipe. 
Q. You are sure of that? 
A. Yes, sir. 
Q. What time of day was that? 
A. I don't know what time of day it was. 
Q. What time of day did Mrs. Harris fall? 
A. Ten o'clock. 
page 24 ] Q. Ten o'clock at night? 
A. Ten o'clock daylight. 
Q. Was that the same day that the Ci;y employees came 
down there? 
A. No, sir, they came the day before. 
Q. They came the day before? 
A. Yes, they came the day before, and they worked at 
that pipe so the water would not back up in there. 
Q. Did you work down there at night? 
A. I worked there from the time they started until it 
was finished. 
Q. I asked you if you worked at night? 
A. No, sir, in day. 
Q. And you say the City employees came down the day 
before? 
A. Yes, sir. 







We quit at 5 :30: 
What time did the City employees quit? 
Four or four-thirty. 
They quit before you did, then? 
Yes, sir. 
Mary L. Harris vs. City of Roanoke 
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Q. Did you see anything that they left there on the 
street? 
A. I seen the mud there. 
page 25 ] Q. What did you do about it? 
A. I didn't do nothing. 
Q. Why not. 
A. I didn't think it was going to be unsafe until next 
morning. If I had I would have gone out and cleaned it up. 
Q. You didn't think it was dangerous? 




By Mr. Palmer: 
Q. I understand that while you were working there, you 
found a leak where the water was coming up, and I presume 
you repaired that, did you? 
A. I didn't repair it; somebody else repaired it. 
Q. You had a foreman over you? 
A. Yes, sir. 
Q. And you all were working there at the time the City 
was called? 
A. Yes, sir. 
Q. And before the City came, you tell the jury that you 
kept the stuff cleaned up? 
A. Yes, sir, I was to clean it all up, clean up all the mud 
that was pumped out, and I swept it around the 
page 26 ] curb and kept it cleaned up. 
Q. You didn't put mud where the City put it? 
A. No, sir. We put it in a wheelbarrow and hauled it 
around the building. 
Q. And they came and put mud out on the street and 
left it, and you took your mud when it was pumped out and 
wheeled it around the building? 
A. Yes, sir. 
Q. Was this mud that Mrs. Harris stepped in-did that 
come out when the water ~ame out, when the water was pump-
ed out? 
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A. It would come out and settle there, and the water 
went around the curb. They dipped it out with a bucket. 
Q. Now, Mr. Hunter asked you about why the city came 
down there. In any event, they did come and did this pump-
ing and left this mud out there. Is that correct? 
A. Yes, they did. 
Q. Did you do any work of that nature and put mud iq 
the same place the City put it after they left? 
A. No, sir. 
Q. And you tell the jury that the City put mud at a dif-
ferent place from where you put your mud? 
A. Yes, sir. 
Q. Where did you put your mud, did you say? 
A. We took it around back of the building, and they got 
a truck and hauled it away. 
page 2 7 ] Q. The City was called down there because there 
was such a lot of water coming in that hole, you 
know something was wrong with that pipe and it needed to be 
repaired. Is that correct? 
A. Yes, the pipe, it was old. The water was running 
out and they could not pour concrete unless it was stopped-· -the 
water kept coming in the hole. 
Q. In connection with the - I want to ask you how far 
did this mud and water have to run to get into ~he manhole af-
ter the City pumped it into the street? 
A. I don't exactly know. It was about twenty feet, I 
reckon. 
Q. And it ran clear around the corner? 
A. I don't know exactly how far the curb was. 
Q. Did you do some pumping before the City came? 
A. Yes, sir. 
Q. Where did you pump that water? 
A. The water ran around there in the manhole. 
Q. Was it on Randolph Street or Church Avenue where 
your water was discharged? 
A. Church Avenue, and came around to Randolph. 
Q. You put your discharge at a different location from 
where the city put theirs? 
A. Yes, sir. 
Q. And you didn't leave any mud or muck on the street? 
A. No, sir, I did not. 
Mary L. Harris vs. City of Roanoke 
F. E. Tucker' 
37 
page 28 ] Q. Which way was Mrs. Harris travelling when 
she fell? 
A. She was going on across the street. • 
Q. Did you see her before she fell? 
A. I stood up there and seen her. She had gone by. 
By Mr. Palmer: 
Thats all. 
RE-CROSS EXAMINATION 
By Mr. Hunter: 
Q. The City didn't do any pumping there at all, did 
they? 
A. The City didn't do any pumping. 
Q. What did they do? 1 
A. They took buckets and dipped it up and poured it 
over the curbing. 
Q. A while ago you said the City was doing the pump--
ing, and now you say they didn't. 
A. Didn't you hear me say they dipped it out with a 
bucket. 
Q. All that day they dipped out a little water and then a 
little mud and put it out there-
Mr. Palmer: 
(interrupting) Pardon me, your Honor, I didn't under-
stand him to say that-let me ask the witness-
Mr. Hunter: _ 
(interrupting) I am cross examining this witness. He is 
not my witness. 
page ·29 J Q. How much water did they dip out and pour 
over the curb? 
A. I don't know how much it was. They dipped there 
a right smart little while. 
Q. . Who was dipping? 





Could you identify him? 
No, sir, I could not. I cannot tell. 
You don't know who was doing the dipping? 
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A. No, sir, I didn't pay that much attention. 
Q. Was there one man or two? 
A. One man dipped at a time, and the other fellow pour-_..,· 
ed it over the curb. I didn't say they pumped it. 
Q. What size bucket was he dipping with? 
A. About a ten or twelve quart bucket. 
Q. Who owned the bucket? 
A. The bucket was owned by Eu bank & Caldwell. It 
had a rope tied on it. They pulled it up and poured it out. 
By Mr. Palmer: 
Q. Did the City borrow the buGket from you, or from 
some other man on the job? 
A. From some other man on the job. I didn't have any-
thing to do with the bucket. 
Witness stands aside. 
W. E. OTEY-Sworn for the Plaintiff. 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. Mr. Otey, about September 20th of last y_ear, by 
whom were you employed? 
A. Eubank & Caldwell. 
Q. And at this particular time when Mrs. Harris got 
hurt, were you there on the job? 
A. Yes, sir. 
Q. In what capacity? 
A. Carpenter's helper. 
Q. As a carpenter's helper, did you work in such a loca-
tion that you had opportunity to observe the trouble Eubank 
& Caldwell were having about this water? 
A. I helped pump some out. 
Q. Did you know that this condition was reported to 
the City? 
A. It must have been reported, because the City men came 
down. I don't know who reported it. 
Q. How many men came? 
A. Two that I know of. 
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Q. Do you know whether a man from the engineering de-
partment first came? 
A. I believe the building inspector came down, but I don't 
know whether he looked at that particular place or not. I be-
lieve he did. 
page 3 I ] Q. Were you there and saw them trying to locate 
the pipe to find out what it was? 
A. They dug down in a hole to put a concrete pillow 
there to start with, and ran into water. Then, after that the 
City men came. 
Q. Do you know whether the engineering department 
came down there and made an examination of the location to 
see where the pipe was? 
A. No, sir, I don't recall. Two men did some work 
about this muck. 
Q. What did they do with it? 
A. They poured it out over the curb. 
Q. And after they poured it there, did they leave it there 
on the street or not? 
A. When they bailed it out, they left quite a pile of it 
there, but I don't recall whether they put it in a truck and haul-
ed it away· or not. They poured mud and water out and this 
would run down to the curb where the accident ha_ppened. 
Q. You might tell us: Did they come and remove part 
of it off the street? Did they actually haul some away, or not? 
A. I don't remember about that, because I was busy 
working after dinner. 
Q. You didn't see Mrs. Harris, did you? 
A. Yes, sir. 
Q. Now, tell the jury what you saw. 
page 3 2 ] A. Well, there was two or three of us standing 
there, and Mrs. Harris came down Randolph Street 
going north across Church Avenue, and when she got to the 
corner, Mrs. Harris stepped down and stepped in this mud and 
she fell. 
Q. And did you see her husband pick her up? 
A. Yes, sir. 
Q. The mud that you tell the jury she stepped in, was 
that mud that the City had put in the street? 
A. Yes, sir, because our mud was around on Randolph 
Street down next to the drain pipe. 
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Q. You took your mud to a different location? 
A. Yes, sir. 
Q. And, tell the jury, how long had that mud been there 
before Mrs. Harris came along. 
A. Well, the City employees came down the day before 
-I don't recall the exact time-but they left around four 
o'clock-approximately that time-in the evening. We had 
stopped pumping the day before, and the City came down and 
bailed this mud out, and they left somewhere around four 
o'clock. 
Q. And did you see the City make any effort to wash 
that mud off the street? 
A. No, sir. 
Mr. Palmer: 
Thats all. 
page 33 ] CROSS EXAMINATION 
By Mr. Hunter: 
Q. You don't know what the City did about that muck 
and dirt there, do you? 
A. I don't recall whether they removed it right then or 








Was it liquid? 
Some was and some wasn't. 
You didn't see any large amount of mud in the street, 
I never did see any large quantity out there at one 
Q. You don't know who put that there, do you? 
A. Yes, the City employees put it there. 
Q. All of it? 
A. Yes, sir. 
Q. And it was running all down to the hole? 
A. Yes, sir. The water was carrying it down. 
Mr. Hunter: 
Thats all. 
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Q. The City worked there, did enough work, to make 
it possible for you all to go on and pour concrete, didn't they? -
A. Yes, sir. 
Q. And they fixed the condition that you found? 
page 34 ] A. Yes, sir. 
Q. Will you tell the jury-was this mud out there 
the day before Mrs. Harris came along? 
A. Well, it was still just slick muck, is the way I would 
put it. 
Q. What color was it? 
A. Well, when it was dry it was pretty close to the co .. ~or 
of clay. 
Q. The top of this mud, when she came along-it had 
not run off the day before? 
A. No. 
Q. .A.nd it didn't run off that night and even on the day 
she came along? 
A. No, sir. 
Q. And the top was apparently dry when she came 
along? 




By Mr. Hunter: 
Q. Did you see anything particularly dangerous about 
this mud at any time? 
A. No, sir. Ordinarily, l would say, no. 
Mr. Hunter: 
Thats all. 
Witness stands aside. 
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page 3 5 ] J. A. HARRIS-Sworn for the Plaintiff. 
DIRECT EXAMlNA TION 
By Mr. J. E. Palmer, Jr: 
Q. Mr. Harris, are you the husband of Mrs. Mary Harris. 
the complainant in this case? 
A. Yes, sir. 
Q. On the 20th day of September, r 93 9, were you walk-
ing with your wife in a northerly direction on Randolph Street,. 
S. E.? . 
A. On what day? 
Q. The 20th day of September, 1939? 
A. Yes, sir. 
Q. Did you approach the intersection of Church Avenue 
and Randolph Street? 
A. Yes, sir. 
Q. Were you and your wife walking slowly? 
A. Slowly. 
Q. How far from your wife were you standing when 
you reached the curb at Church Avenue? 
A.· I was right there at her; I don't know that we were 
touching each other. 





That is the corner where the Wood-Nickels Grocery 
Company is located, isn't it? 
page 3 6 ] A. Yes, sir. 
Q. Tell the jury exactly what took place when you 
reached thfr. corner and decided to cross the street? 
A. Me and my wife were coming up Randolph Street to 
Church Avenue. Just as we got to where the intersection was 
on the. walk, she stepped down to cross and come across the 
street, and her foot slipped from under her, and down she went, 
Well, I grabbed for her and missed her, of course. I picked 
her up, I got her up, and then she hobbled off and I had her by 
the arm holding her. 
Q. Mr. Harris, where were you standing when your wife 
fell? 
A. I was standing on the sidewalk. 
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Q. You were up on the curb and she was down in the 
street? 
A. No, she was· standing by me, and she stepped down. 
She couldn't stop there on the street; she stepped down to the 
gutter, you know how those gutters are-just a single gutter. 
Q. Did you see this muck or mud before your wife step-
ped down? 
A. No, sir, I didn't see anything. 
Q. It was in the street there-
A. It was in the street and there was nothing to show 
any obstruction at all. After I got her up, I took 
page 3 7 ] my fingers and rubbed about in there, and it was 
soppy and slippery. Nothing could not have stood 
up on it. 
Q. What was the top of this substance like? 
A. It was kind of dryish like. 
Q. How thick was it? 
A. About three quarters of an inch to an inch; maybe 
not even that thick. I didn't measure it. I took her up, and I · 
didn't take time to measure it. 
Q. What color was it? 
A. It was just an ordinary dirt color-kind of dry mud 
like. I didn't pay no attention to it. 
Q. What color was the street? 
A. I cannot tell you that. 
Q. What kind of street is that-dirt, concrete, asphalt, 
or what? 
A. I cannot tell you to save my life. 
Q. Did this substance look somethjng similar to the 
street? 
A. Well, of course it all looked alike to me; but what 
color it was I cannot say. 
Q. How wide was this pile of mud? 
A. About something like that (measuring with his hand) 
-about two feet up and down maybe. It was just a small patch 
of it. 
Q. When you examined it after your wife fell, did you 
notice where it had come from? Could you tell 
page 3 8 ] definitely where it came from? 
A. No, sir. I didn't take the time to look around 
to see where it came from or nothing about that. I just no-
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ticed there was mud there, and it seemed like kind of dry mud 
to some extent, but still slippery, naturally. 
Q. Where is the manhole located there? 
A. The manhole was located at my right. 
Q. Right on the corner of Randolph Street and Church 
Avenue? 
A. Yes, on Randolph and Church Avenue, I reckon. 
Q. Did you put your hand and fingers down into that 
muck? 
A. I just told you I did. 
Q. You examined it very carefully? 
A. I spoke of it, that such things should not be on the 
street like that down in the gutter. 
Q. You can truthfully tell the jury that the appearance 
of this substance was such that most any ordinary person, in-
cluding yourself, would walk there? 
A. You cannot tell it from anything. 
Q. How far did you and your wife have to go in order 
to go around that stuff, to the right or left. 
A. Well, you would have to go out Church Avenue so 
many feet. 
Q. About how far would you have had to have gone to 
get around it? 
A. You could go around it, above it, put you 
page 3 9 ] would not look at nothing like that. The stuff 
was on the line of the intersection of the walk. 
Q. On the south side of Church Avenue? 
A. Yes, sir. 
Q. It was not above the entrance to the walk? 
A. No. 
Q. When you went to take your wife up, did you step 
over this muck? 
A. She was in the muck. 
Q. Did you step over it to pick her up? 
A. She covered up the muck. I stepped down, reached 
down and just picked her up. 
Q. Then where did you go? 
A. We walked up on Church Avenue with me holding 
her by the arm so she could walk. 
Q. Did you take your wife to a doctor? 
A. Not right then, but we called a doctor. 
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Q. Are you employed at the present time? 
Mr. Hunter: 
I object to that. 
The Court: 
Objection sustained. 
Mr. Palmer, Jr. (continuing) : 
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Q. Did your wife suffer much pam and anguish be-
cause of this accident? 
A. Yes, sir, she did. It pained her for quite a while. 
page 40 ] Q. What evidence did she give that she was suf-
fering? 
A. Well, you have seen people when they were in mis-
ery-just rub themselves and carry on like that. 
Q. Did that continue for a long time or short time? 
A. It continued for quite a good while up there at home. 
Q. What doctor did you call? 
A. Dr. Conduff. 




Witness stands aside. 
C. E. CONDUFF-Sworn for the Plaintiff. 
page 41 ] DIRECT EXAMINATION 
By Mr.- Palmer: 
Q. In connection with an injury that you treated Mrs. 
Harris for last year, would your memory serve you well enough 
to testify as to what you know from your own records? You 
have met Mrs. Harris? 
A. Yes, I have met Mrs. Harris. ( witness refers to a 
book which he took from his coat pocket) From August 22nd 
to October I oth, 193 9, I treated Mrs. Harris. I treated her this 
way: I put her leg in a plaster of paris cast. 
Q. The injury is alleged to have occurred on September 
20th? 
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A. Probably so. I have no record of having seen her.on 
that date. 
Q. What day do you remember you saw her? 
A. According to my record, it was the 22nd of August. 
Q. Of September. 
A. August 22nd, isn't it? 
Q.. I don't know, doctor. That item may have been for 
some other condition. 
A. Yes, that item may have been for some other condition 
that I was treating her for. 
Q. I rather believe that the doctor is right and we are 
wrong tn our date there being Septemper instead 
page 42 ] of August. 
Mr. Palmer: 
If the court will indulge me for just a moment. 
Mr~ Hunter: 
We accept the change in date. 
Mr. Palmer ( continuing) : 
Q. Anyway, you tell the jury what condition you found. 
and what treatment you rendered the lady for her injury. 
A. I think she came to my office, or I went to her home 
-I am not sure. She made personal trips later, however. A 
bo11e injury had occurred. The report I got was that she had 
a fractured bone, and I put on a plaster of paris cast and held 
it as it was. 
Q. (Pointing out a paragraph in the book held by wit-
ness) Is this a report of the X-Ray that you had made, doctor? 
A. Thats right. I base my statement on that report. All 
I did was put the leg in a plaster of paris cast. 
Q. Did you remove the cast from her leg? 
A. I removed· the cast after it had been on for several 
days, because the swelling had disappeared and the cast was no 
longer necessary. 
page 43 ] Mr. Palmer: 
I would like to rea~ the following letter from Dr. 
Allen Barker, dated September 21, 1939, to Dr. Conduff: 
"Dear Mr. Conduff: 
Your patient, Mrs. J. A. Harris came in yesterday after-
noon for an examination of her ankle. 
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She has a long oblique fracture through the lower end of 
the fibula about 5 cm. above the ankle joint, but the fragments 
are in very good position and alignment. However the space 
between the lower end of the tibia and fibula is wider than nor-
mal, evidently the result of a tearing of the ligaments with slight 
separation of the two bones. _ In addition there is some of the 
periosteum pulled loose from the tibia by the torn ligaments. 
I instructed Mrs. Harris to go home and stay off the foot 
and keep it elevated as you suggested and told her that you would 
be by in two or three days to see her. 
Many thanks for- permitting us to see Mrs. Harris and 
with best wishes, I am.'' 
(The above letter is filed as Exhibit No. r in this record) 
Q. Doctor, the nature of the injury you found is what 
caused Mrs. Harris pain and suffering? 





Witness s.tands aside. 
page 44 ] W. G. HARRIS-Sworn for the Plaintiff. 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. About September 20th of last year, by whom were 
you employed? 
A. Eubank & Caldwell. 
Q. Were you on the job of construction there at that lo-
cation on Randolph and Church Avenue when Mrs. Harris came 
along and got hurt? 
A. I seen her afterwards. I didn't see her fall. 
Q. You went over after it happened? 
A. Yes sir. 
Q. Tell the jury in what capacity you worked there. 
A. As a laborer. 
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Q. Did you have anything to do with this location where 
they were trying to pour concrete? 
A. I was there some, but not much. I worked right much 
inside. 
Q. Did you see the location of it? 
A. Yes sir. 
Q. Do you know whether or not some men from the 
City came up there and worked? 
A. Yes I saw the men working on the pipe. 
Q. And did they or not take buckets and take out the 
muck? 
A. Yes, they took it out and dumped it over the curb. 
Q. Did. you see the condition there before or im-
page 45 ] mediately after Mrs. Harris fell in the street? 
A. Yes, I saw where she slipped and fell. 
Q. Did she step and slip into some mucky substance? 
A. Yes sir. 
Q. Do you know of. your own knowledge that that was 
a substaance the City put on the street? 
A. That's right. 
Q. Do you know how long it had been there on the 
street? 
A. I would say something like a day, or a little better. 
Q. Tell the jury if you noticed what color that muck 
was; or rather the difference or contrast of color between the 
muck and the street, if any. Or, was it similar to the color of 
the street? 
A. Similar to the street. I didn't pay no close attention 
to the color of it. 
Q. Did you notice how thick this muck was that she 
stepped in? 
A. It was a right smart little bit there. 
Q. As to your employes doing work there: Did they 
at any time before Mrs. Harris came along put any muck out 
there in that same location? 
page 46 ] A. No sir. 
Q. What did they do with it? 
A. They hauled it around to the back. 
Q. And do you know why they put it in the back? Is 
that the proper location to put the muck? 
A. Yes, they loaded it on a truck afterwards. 
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Q. I wonder if the City sent any truck up there to haul 
anything away? · 
A. No, sir, I don't know. 
Q. I understand that the City didn't do any pumping 
there. Is that correct? 




By Mr. Hunter: 
Q. The City employes didn't do any excavating there 
at all, did they? 
A. No. They fixed that hole in the pipe, and had to 
bail some of this water and muck and stuff out of there to do 
it. 
Q. Isn't this true; or do you know that Eubank & Cald-
well were excavating there on Wood's vacant lot? 
A. I suppose so. 
Q. A.nd in doing this they struck a pipe, and didn't know 
what it was. Isn't that true? 







Q. They struck this pipe and didn't know what 
Yes sir. 
Do you know why the City emplo:yes· came down 
It was their pipe, and we called them down there to 
Q. They called the City employes to come down there 
to see what this was they had struck. Isn't that right? 
A. Yes sir. 
Q. They were not called down there to fix anything, 
were they? 
A. They fixed it. 
Q. As a matter of fact, that was an old abandoned drain, 
and nothing was done about it? 
A. The water stopped coming in there I know after they 
fixed it. 
50 Supreme Court of Appeals of Virginia 
P. E. Burroughs 
Q. The City fixed it? Are you sure of that? 
A. Yes sir. 
Q. As a matter of fact, I want you to be sure of that. 
Wasn't it just an old abandoned drain that nobody knew any-
thing about and they just simply told Eubank & Caldwell it 
was an old abandoned drain? 
A. I don't think so? 
page 48 ] Q. You don't say I am not relating true facts, do 
you? 














What did they do in the way of fixing it? 
I don't know. I didn't go down in there to see. 
They didn't have a bail there, did they? 
I don't know what they had. I suppose they did. 
They didn't have anythig to seal the pipe with, did 
I don't know what they had. 
They didn't have a pump there using it, did they? 
I don't know. There was a pump around there. 
Yet, you say the City fixed that drain? 
Sure they did. 
You know that. do you? 
°Y; s. 
Witness stands aside. 
P. E. BURROUGHS-Sworn for Plaintiff 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. In what capacity were you working for Eubank & 
Caldwell in September of last year? 
A.· Foreman. 
Q. Were you foreman on this particular job you have 
heard discussed here? 
A. Yes, sir. 
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Q. Did you have charge of the construction or work 
there, and found some abnormal condition existing there with 
reference to water? 
A. Yes sir. 
Q. What did you do as notifying the City? 
A. I don't remember whether I called the office and they 
took it up with the City, or-I think I called the office. 
Q. After the call was made, did the City respond to 
that call? 
A. Yes sir. 
Q. Tell us what the City did when they got there. 
A. They sent men down there. I didn't know what it 
was. The water was coming in so we could not work, and that 
is the reason I called them. 
Q. What did the City do when the men got there? 
page 5 o ] A. They dipped the water out. They tried the 
pump, but the pump would not work on account 
of the trash and mud in the way. 
Q. Where did they put the·muck and mud they took out? 
A. Out on the curb. 
Q. On the street? 
A. Yes sir. 
Q. After they dumped the mud out on the street, what 
was it they put on the pipe? 
A. I· don't know just what they did, but the water stop-
ped. 
Q. Do you know the location of where Mrs. Harris fell? 
A. I didn't see it, but I know where they put it. It was 
just off the curb. 
Q. Do you know that to be a different location from 
where your employes put muck and mud? 
A. Yes sir. 
Q. What did you have your men do with the mud that 
they took out? 
A. They pumped the water out and took the mud up 
and put it in a wheelbarrow on the sidewalk and took it to the 
rear, where it was hauled away in a truck. 
Q. There has been evidence here that the City used your 
bucket in bailing out this stuff. Is that true or not? 
page 5 r ] A. I don't remember about that. I don't remem-
ber whose bucket it was. 
52 Supreme Court of Appeals of Virginia 
P. E. Burroughs· 
Q. Do you know they used a bucket? 
A. Yes sir. 
Q. Tell the jury how long it was after the City worked 
there before Mrs. Harris came along. 
A. I don't remember. The City was there, but I don't 
remem her whether it was in the morning or afternoon; or 
whether it was in the afternoon and next morning. They did-




By Mr. Hunter: 
Q. Mr. Burroughs, see if you cannot refresh your mem-
ory. Was it on the 19th of September, the day before Mrs. Har-
ris fell, that you called for the City to send somebody down 
there to investigate that drain? 
A. It probably was. I rather think it was. 
Q. The day before. That is the time the City came 
down there and took some of this muck or mud out with buck-
ets and put it there over the curb. Now, how far was that from 
the street intersection where Mrs. Harris fell? 
A~ I think-I would say it was around thirty feet. 
Q. From where they poured this muck and mud to where 
she fell? 
A. Yes sir. 
page 52 ] Q. How did that muck and mud get from where 
they poured it to where she fell? 
A. Naturally would not water run down hill? 
Q. I just as.ked you. Water doesn't run up hill, I know. 
When they pouted it out there, all of it went down the hole in-
to the drain except this little bit that was left. Is that right? 
A. I think so. 
Q. That is all that was there, wasn't it? 
A. I don't know. I didn't see any down there. 
Q. That day that you say you had this pump in there 
and put it over the curb, the City didn't do any work on the 
drain, did they? The.day you say you poured this muck and 
mud over the curb, they didn't do any work on the drain that 
day? 
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A. Naturally they had to take it out first so they could 
work down there. 
Q. I didn't ask you that. The day the city poured that 
water and mud out ,they didn't do any work on the drain that 
day, did they? 
A. They had to keep it dipped out while they were work .. 
ing in the hole. 
Q. Who was working in the hole? 
A. Nobody. 
Q. Did the City do any work there that day? 
A. They had to dip it out where they were working. 
Does that answer you? 
page 5 3 ·.] Q. No. According to your testimony, on the ~ay 
before Mrs. Harris fell they dipped some water and 
mud out of there. I am asking you did they do any work on 
the drain that day? 
A. I don't know whether they did it that day or not. 
Q. As a matter of fact, wasn't the work that the City 
did on that drain done the day after Mrs. Harris fell? 
A. I don't know. 
Q. You don't know? 
A. No. I rather think it was done the day before. Either 
on that day or the day before. 
Q. You were right there and knew all about Mrs. Har-
ris falling. 
A. I didn't see her fall. I know what they said. 
Q. You were foreman in charge of that work? 
A. Yes. 
Q. And you don't know whether the city did any work 
on the drain the day before or the day after she fell? 
A. I didn't know Mrs. Harris had fallen until after she 
fell. 
Q. You heard about it didn't you? 
A. I didn't hear about it until, I believe it was the day 
after. 
Q. You heard about it the day after? 
A. Yes. 
Q. Was not that the day the City did some work 
page 5 4 ] on the drain? 
A. I don't think so. 
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Q. What did you say? 
A. I said I don't think so. 
Mr. Hunter: 
Thats all. 
By Mr. Palmer: 
Q. Does your memory serve you well enough to tell the 
jury that you know ·the City pumped or dumped that mud on 
the street before Mrs. Harris fell? 
A. Yes sir. 
Witness stands aside 
page 5 5 ] DAN CLARK-Sworn for the Plaintiff 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. Are you working for the City now? 
A. No sir. 
Q. Are you working for Eubank & Caldwell? 
A. No. 
Q. Who were you working for in September of last year? 
A. I was working for Eubank & Caldwell. 
Q. Did you see this lady fall down, or not? 
A. No sir. 
Q. Tell us about the mud that was there. Did you work 
in connection with the hole that was down there? 
A. Yes sir, that was what I was doing. 
Q. What did you do with the muck and mud that you 
took out of the hole? 
A. I poured it in a wheelbarrow. 
Q. Then what did you do with it? 
A. Hauled it around the building. 
Q. Then what happened to it? 
A. It was dumped out on the vacant lot. 
Q. Do you know of your own knowledge that after that 
the City came along and took out some kind of stuff-the same 
kind of stuff that you took out of the same hole? 
A. The City was working in that hole. 
Q. What did they do with it? 
, 
Mary L. Harris vs~ City of Roanoke 
Dan Clark 
page 5 6 ] A. They dipped it out. 
Q. Where did they put theirs? 
A. Over the curb. 
Q. And what became of it? 
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A. I don't know. I swept up every night before I left. 
Q. You didn't see Mrs. Harris when she fell? 
A. No. 
Q. How long after she fell did you know about it? 
A. That evening. 
Q. Was it that same day or the day before Mrs. Harris 
fell that the City men were there working? 
A. I think it was the day before, after the City men left 
there. 
Q. Did you see the muck and mud the day after Mrs. 
Harris fell? Did you look at it? 
A. Yes sir. 
Q. Tell the jury if it had the general appearance, or was 
it much contrast between colors-as to the mud and the street. 
Or. do you remember? 
A. What color it was? 
Q .. Yes. 
A. It was yellow. 
Q. Was the top dry. or did you notice? 
A. I didn't see much of it-the dry part of it. All I seen 
was when they dipped it out and poured it over. and water run 
off it. and that just left the other part there. 
page 5 7 ] Mr. Palmer: 
Thats all. 
CROSS EXAMINATION 
By Mr. Hunter: 
Q. I believe you said you cleaned up the street every night 
after you. stopped work. Is that right? 
A. Yes, sir, I cleaned the sidewalk up. 
Q. Woods-Nickels, where you were working there, is on 
what street? 
A. On Church and Randolph, right on the corner. 
Q. And you cleaned Church and Randolph every night? 
A. On the sidewalk, but not in the street. 
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Q. Anyway, you cleaned the sidewalk off? 
A. Yes. 
Q. How did you clean it? 
A. I took a broom and swept it. 
Q. Did you sweep back towards the building, shovel it 
in a wheelbarrow and haul it around the building? 
A. Yes, sir. 
Q. What route did you take with the wheelbarrow? 
A. We took it west and dumped it on the vacant lot. 
Q. On Church Avenue? 
A. Yes, sir. 
Q. And which street was this on that Mrs. Harris fell? 
A. That was on Church, co,ming down this way. 
page 5 8 ] Q. You would haul the debris off the sidewalk 
in a wheelbarrow right along westerly on Church 
Avenue? 
A. Yes, sir. I dumped it in the wheelbarrow and hauled 
it around the building. 
Q. How many of you were doing that? 
A. Two. 
Q. You didn't know whether any of that trash and muck 
and mud that you were hauling in that wheelbarrow spilled 
over on the curb, or not, do you? 
A. I don't see how. I dumped it in the wheelbarrow and 
carry it around, and I would not fill the bucket until I came 
back with the wheelbarrow. 
Q. But some did get on the sidewalk? 
A. Yes, and I swept that up. 
Q. Were not people walking along there? 
A. The street was blocked off right there. 
Q. The street was blocked off right there. Where did 
you walk? Did you go out in the street to come around the 
building? 
A. It was not blocked up so I could not get on the side-
walk. It was blocked off so people could not come along there. 
We didn't put any stuff out on the curb. 
Q. If any water was poured out on the curb, it would 
go down towards the manhole, wouldn't it? 
A. Yes, I guess it would. 
Mr. Hunter: 
Thats all. 
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Q. Mr. Hunter asked you about hauling that stuff 
·on a wheelbarrow, and probably the wheelbarrow may have 
turned over and spilled some on the sidewalk. This other man 
working there, was he the one who handled the wheelbarrow? 
A. He did a while, and I did. 
Q. While you ~andled it, did you spill any on the street? 
A. No. 
Q. You were not hauling any muck when Mrs. Harris 
fell, were you? 
A. No sir. 






By Mr. Hunter: 
Q. Didn't you tell me you hauled it west on Church Av-
enue? 
A. I hauled it next to the building. When it was dumped 
in the wheelbarrow, we went up the same side and went around. 
Q. You went west on Church, didn't you? 
A. Yes, came right by the building. 
page 60 ] Q. Passed right by the building and right around 
the corner? 
A. Yes. 
Q. And you and the other man in hauling that stuff in 
the wheelbarrow, some of that debris did get o.a the sidewalk, 
didn't it? 
A. I don't see how when we dumped it in the wheelbar-
row. 
Q. If some of that muck didn't get on the sidewalk, why 
did you have to clean it up every night? 
A. I always cleaned up at night. 
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Q. Then you got some of the debris on the sidewalk, did-
n't you? 
A. We put it right in the wheelbarrow and took it around 
in back. I don't see how we could have. 
Q. In taking it along there in the wheelbarrow, could not. 
some of that stuff have fallen off on the sidewalk? 
A. The wheelbarrow was right large, and I don't see 
how any could fall off. Some fell on the sidewalk where we 
were working,· but we had a shovel there to keep it up. 
Mr. Hunter: 
Thats all. 
By Mr. Palmer: 
Q. When you loaded your wheelbarrow-you had mud 
and water to dip, didn't you? 
page 6 1 ) A. Yes sir. 
Q. And you had to sweep the water off the side-
walk, and take up the mud and carry it away? 
A. Yes sir. 
Q. From where you were working, after you loaded 
your wheelbarow, which way did you go on to Church? 
A. Up this way (indicating a westerly direction). 
Q. Then you came up from where you were working 
into Church and came up towards the market? 
A. Yes, we were working on the sidewalk. We just 
poured it in the wheelbarrow and carried it around the back. 
Q. And where you were working was blocked off? 
A. Yes sir, people could not go along that sidewalk. 
By Mr. Hunter: 
Q. Which way did the street slope, east or west? 
A. It slopes down hill. 
Q. Downhill is east, isn't it? 
A. Yes sir. 
Witness stands aside 
page 62 ] JOE WASHINGTON-Sworn for the Plaintiff 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. Were .you working for Eubank & Caldwell last year? 
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A. Yes sir, for a while. 
Q. Were you working there when Dan worked there? 
A. Yes sir. 
Q. And did you see this lady fall there, or not? 
A. No, sir. 
Q. Did you learn about her having fell? 
A. Yes, sir. Afterwards I heard about it. 
59 
Q. I believe you rolled the wheelbarrow along back 
there with that muck in it. Were you working with Dan Clark? 
A. I was digging most of the time. 
Q. And Clark did the hauling? 
A. Yes, sir. 
Q. In. loading that wheelbarrow, did you load it and 
throw any muck out on the street? 
A. No, sir, I didn't. And the street was blocked off 
where we were working. 
Q. The street was blocked off there, you say? 
A. Yes, sir, blocked off down to Randolph Street. 
Q. Blocked off all the way down to the corner of Ran-
dolph Street? 
page 63 ] A. Yes, sir. 
Q. .Now, you were taking this muck out of the hole 
and putting it in a wheelbarrow and rolling it around the cor-
ner and dumping it out? 
A. Yes, sir. What little I wheeled. I did most of the 
digging. 
Q. Were you working in the hole before the City men 
came down to work there? 
A. I didn't know the City men. I didn't call them. 
Q. You saw some men working there. Did you or not? 




By Mr. Hunter: 
CROSS EXAMINATION 
Q. Mr. Palmer asked you about the street being blocked 
off. Which street was blocked off? 
60 · Supreme Court of Appeals of Virginia 
Mrs. Mary L. Harris 
A. Church A venue. 
Q. Was Randolph Street blocked off? 
A. No, sir. 
Q. Where did Dan Clark run his wheelbarrow? 
A. Up to the corner and up Church Avenue. 
Q. Going along there on Randolph Street it was not 
blocked off, was it? 
page 64 ] A. No, sir. 
Q. And anything spilled on the sidewalk would 
go out in the curb, wouldn't it? 
A. I guess so. 
Q. There was not anything to keep it from going out 
there, was there? 
A. I don't know. 
Q. There was no barricade or anything or that sort there 
was it? 
A. No, sir. 
Q. And didn't you spill or overturn some of that stuff 
on the sidewalk? 
A. I didn't. 
Q. You didn't do that? 
A. No. 
Q. Dan Clark cleaned up there every night, didn't he? 
A. Yes, sir. 
Q. And if there was nothing out there, he would not 
clean up? 
A. He swept up where we were working at the time, 
whether there was anything there or not. 
Q. Every day? 
A. Yes, sir. 
Q. And he always got something up, didn't he? 
A. Yes, sir. 
Witness stands aside. 
page 65 ] MRS. MARYL HARRIS-Sworn for Plaintiff. 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. You are the plaintiff in this case, I believe. 
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A. Yes, sir. 
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Q. And you live in the southeast section of the city, do 
you? 
A. Yes, sir. 
Q. On the morning of the 20th of September last year, 
were you coming from your home towards town? 
A. Yes, sir. 
Q. I understand that you came down Randolph Street 
after crossing the railroad, and approached Church? 
A. Yes, sir. 
Q. And when you got to Church, you started to cross 
over Church. Is that right? 
A. Yes, sir. 
Q. What happened when you went to cross over? 
A. When I went to cross ove:r-1 was walking as usual, 
and I put my foot down and slipped and fell, and my husband 
picked me up. 
Q. What injury did you sustain? 
A. Well, my leg was hurt above my ankle. It hurt me 
so I just couldn't walk-just hobbled along. I didn't notice 
what color the mud was when I stepped down in it. 
page 66 ] Q. Was your leg b'roke? 
A. I think it was. 
Q. Was it put in a cast. 
A. Yes, sir. 
Q. How long did the cast stay on? 
A. At first something like three weeks, and the next one 
stayed on three weeks. 
Q. Did you suffer much pain? 
A. Yes, sir, I did. 
Q. Has your injury fully healed? 
A. No, sir, it still pains. 
Q. About like a corn hurts on a frosty morning? 
A. Worse than that. 
Q. Did you, before you fell, see the color of this stuff you. 
slipped on? 
A. It was just .the color of the street. 
Q. In fact, you didn't notice i.t? 
A. No, sir. I always look when I step down, just like 
any body does. 
Q. 
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I don't suppose after you were injured that you look-





No, my leg hurt me so. 
You were not employed at that time, were you? 
No, sir. 
And have never been since? . 
A. No, sir. 








red from Dr. Conduff? 
I don't know just how much his bill was. 
I believe the X-Ray was $ 15.00, was it? 
I don't know just exactly what it was. 
Did you pay the X-Ray bill? 
Yes, sir. 
I believe you have paid Dr. Conduff $7. 50, have you 
A. Yes, sir. 
Q. How long were you incapacitated, Mrs. Harris, on ac-
count of your injuries from this accident? 
A. Up until the latter part of December,. before I could 
get around. They gave me a crutch or something. 
Q. You had done some sewing for a living, I understand? 
A. Yes, sir, on relief work. 
Q. You were on what you call a furlough, were you? 
A. Yes, sir. 
Q. Did that furlough expire before your leg recovered? 
A. It would have expired in thirty days from the time I 
was off, but it expired before I got able to get around. 
Q. You did lose some time from your work, then? 
A. Yes, sir. I never have gone back; I was not able to 
work. 
page 68 ] Q. How much time after your furlough expired 
did you lose on account of your injury? 
A. Well, they never did call me back. They said I was 
not able to work on account of the fall, and I would not be 
able to go backwards and forth now if I was working .. 
Q. You cannot even to this day walk from your home 
down there to your work? 
A. I might be able to go up there, but I could not keep 
it up all th~ time. 
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Q. You know nothing about who put that substance 
where you fell, except just what they told you? 




By Mr. Hunter: 
Q. Mrs. Harris, I believe you stated that you were not 
working when the accident happened. 
A. No. 
Q. You had been furloughed? 
A. Yes. 
Q. In other words, you were one of the women in town 
who had been served by the Welfare Departme'°t-WP A? 
A. Yes. 
Q. And you don't know whether you could have gotten 
back to work or not, do you? 
page 69 ] A. No, sir, not at that time; but afterwards I 
could, but was not able to. . 
Q. You don't know whether they would have taken you 
back, do you? 
A. I was not able to work. 
Q. Even if you were well, they would not have taken you 
back? · 
A. They just told me I would not be able to work. 
Q. And yoq don't know what you lost by not going 
back, do you? 
A. I just lost what living I was making. I suppose they 
would have put me back to work if I would have been able to 
work. 
Q. When did you last see yout doctor. 
A. I have not seen the doctor-I just don't know what 
_day it was. 
Q. He took the cast off your leg, didn't he? 
A. Yes, he took the cast off. 
Q. When? 
A. I don't know what day it was. Four weeks, the first 
one. 
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Q. What do you mean? 
A. I had two. The first one I took it off in four weeks, 
and the other one in three. 
Q. Seven weeks. And that is the last time you saw the 
doctor? 
A. No, I went back because my limb hurt me, and 
page 70 ] he told me to bandage it up, and I could not walk 
on it hardly. 
Q. And you say you don't know what the doctor bills 
are? 
A. He sent me several bills. I am still owing him; I 
have never paid him. 
Q. But you don't know what they are? 
A. No, I cannot tell you,. because I have not been able to 
pay it. 
Q. This accident happened in daylight, didn't it? 
A. Yes, sir. 
Q. There is nothing wrong with your eyesight, is there? 
A. No, sir. 
Q. You heard the other witnesses testify here that they 
saw the mud in the street? 
A. Yes. 
Q. And you didn't see it? 
A. No, sir. It was none in the street. I always look 
down when I step. 
Q. I am not asking you about what you always do. Did 
you look this time? 
A. I looked when I stepped down, but it all just looked 
like the street. 
Q. You couldn't see anything but the street? 
A. No, nothing except the street. After I fell, my limb 
hurt me so bad I didn't look to see then. 
page 71 ] Q. After yo':' fell, you made demands from sev-
eral people to pay you damages, didn't you? 
A. No, sir, no more than Eubank & Caldwell. 
Q. You made demands on Eubank & Caldwell. 
A. I went to them first. 
Q. And you tried to get Eubank & Caldwell to settle 
with you, didn't you? 
A. My husband went up there and talked to them, and 
a gentleman came down to see me. 
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Q. Why did he come to see you? 
A. Because I could not go there. 
Q. You did make a settlement, didn't you? 
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A. That was no more than just for Eubank & Caldwell. 
That didn't release the city. 
else? 
Q. That is a matter of law. Did you release anybody 
A. I just released Eubank & Caldwell. 
Q. Nobody else? 
A. No. 
Q. Are you sure of that? 
A. Well, that was the way I signed the paper-just re-
leasing Eubank & Caldwell. 
Q. You signed a paper, and your husband did too, didn't 
he? 
A. Yes, sir, because I thought that just releases them and 
nobody else. 
page 72 ] Q. Whatever papers you signed, you read it be-
fore you signed it, didn't you? 
A. Yes, I read it, but I cannot remember just all what it 
was right now. 
Q. You knew what it was then, didn't you? 
A. I cannot remember what every word would mean. 
Q. But you read it? 
A. Yes. 
Q. And at least you thought you knew what the paper 
was when you read it? 
A. Some words I never. I didn't know the meaning of 
them. My lawyer read it over. 
Q. Did your lawyer advise you to sign it? 
A. I suppose he did. It was signed. It didn't release 
anybody but Eubank & Caldwell. That is what I signed it 
for, to release them. 
Q. Your husband read it when he signed it, didn't he? 
A. Yes. 
Q. Was not it on your husband's advice that you accept-
ed what they paid? 
A. Yes, he asked me what I thought about it. 
Q. Didn't your attorney advise you to sign it? 
A. Well, I don't know. 
Q. Did he advise you to sign it? 
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A. He told me what he thought was best. 
Q. And that is what he thought was best, for you 
page 73 ] to sign it? 
A. I took what they gave me, but that didn't re-
lease nobody but them. 
Q. Which attorney was it? 
A. Mr. Palmer. 
Q. You have not answered my question yet. I am go-
ing to ask you again as clearly as I know how. When you sign-
ed this release, you did it upon advice of your attorney, didn't 
you? 
A. Yes, sir. 
Q. Now, I hand you a photostatic copy of a release, and 
ask you if this photostatic copy bears your signature here? 
A. Yes, sir. 
Q. Is that also a photostatic copy of your husband's sig-
nature? 
A. Yes, sir. 
Mr. Hunter: 
Your honor, I would like to read this release. 
(Counsel thereupon read the following words and figures, 
to-wit:) 
''RELEASE 
AND SETTLEMENT OF CLAIM 
KNO\V ALL MEN BY THESE PRESENTS, That, I. we, 
J. A. Harris and Mary Lennis Harris, husband and wife, resid-
ing at 7 1 3 Dale A venue, S. E., in the City of Roanok~. and 
County of Roanoke and Commonwealth of Vir-
page 7 4 ] ginia, being of full age for the sole consideration 
of .... ($135.00) .... One hundred thirty-five 
and no- 1 oo .... Dollars to me, us, paid by Eubank and Cald-
well, Inc., a company duly established by law, and J. W. Poin-
dexter and Lynn Hammond, individuals, and Woods-Nickels 
Grocery Co., the receipt whereof is hereby acknowledged, do 
hereby release, acquit and discharge the said Eubank and Cald-
well, Inc., and J. W. Poindexter and Lynn Hammond, individ-
uals, and Woods-Nickels Grocery Company from all claims and 
demands, actions and causes of action, damages, costs, loss of 
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service, expenses and compensation on account of, or in any way 
growing out of personal injuries and property damage resulting 
or to result from accident that occurred on or about the 20th 
day of September, 1939, at or near the southwest corner of 
Church and Randolph Streets, Roanoke, Virginia, by reason of 
said Mary Lennis Harris falling at said intersection, and do here-
by for ourselves, our heirs, executors and administrators, coven-
ant with said Eubank and Caldwell, Inc., and J. W. Poindex-
ter and Lynn Hammond individuals, and Woods-Nickels Gro-
cery Company to indemnify and save harmless the said Eubank 
and Caldwell, Inc., and J. W. Poindexter and Lynn Hammond. 
individuals, and Woods-Nickels Grocery Company from all 
claims and demands for damages, costs, loss of service, expenses, 
or compensation on account of or in any way growing out of 
said accident or its results, both to person or property. 
It is further agreed that this release expresses a full and 
complete SETTLEMENT qf a liability claimed and 
page 75 ] denied as to said parties and, regardless of the ade-
quacy of the compensation is intended to avoid liti-
gation, and that there is absolutely no agreement on the part of 
said Eubank and Caldwell, Inc., and J. W. Poindexter and Lynn 
Hammond, individuals, and Woods-Nickels Grocery Company 
to make any payment or to do any act or thing other than is 
herein expressly stated and clearly agreed to." 
This is signed by J. A. Harris and Mary Lennis Harris, and 
above the signature of each of the parties is this notation.: 
"i have red this release·: 
(The complete protostatic of the above agreement of re-
lease is marked into the record as Exhibit "A".) 
Mr. Hunter: 
Thats all. 
Witness stands aside. 
Mr. Palmer: 
The plaintiff rests, your Honor. 
END OF ALL DIRECT EVIDENCE FOR THE 
PLAINTIFF 
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page 76 ] IN CHAMBERS 
(In absence of jury) 
Dy Mr. Hunter: 
Counsel for the defendant moves that the evidence of the 
plaintiff be stricken, on the following grounds: 
( 1) That there is no evidence showing any negligence 
on the part of the City relative to the substance upon which the 
plaintiff fell. As a matter of fact, witnesses for the plaintiff 
testified that they didn't consider the mud or muck dangerous, 
and one of them at least said that no ordinary person would 
consider it as dangerous. Furthermore, the testimony is that 
the muck or mud was on a street that sloped, and no reasonable 
person would think the entire amount would not be carried off, 
and only a small patch was left remaining some thirty feet from 
where it was put into the street. 
(2) The accident occurred in broad daylight. Other 
persons were able to see the muck or mud in the street, and if the 
plaintiff had looked she could have done likewise, as she testi-
fied that there was nothing wrong with her eyesight. 
(3) The release introduced in testimony is admitted by 
the plaintiff to have been signed by her upon advice of counsel 
and in the presence of counsel, and a release from one joint tort 
feasor is a complete bear from recovery from another joint tort 
feasor. 
Would your Honor like to hear argument on that before he 
replies? 
The Court: 
No, let him reply if he wants to. 
page 77 ] Mr. J. E. Palmer, Jr: 
We wish to object to the granting of that motion 
on the following grounds: 
( 1) Plaintiff has established a prima facie case, which 
ca~e is entitled to go to the jury, because plaintiff has introduced 
evidence showing that the City of Roanoke, by means of buck-
ets, poured muck and slime out in the gutter of a public thorough-
fare of the City of Roanoke, and did not remove such muck and 
slime from said gutter, allowing it to ooze or run down towards 
the drain and there remain for a period, according to the evi-
dence given, of at least a day, and to dry on the top, making a 
hazard for pedestrians to cross. 
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( 2) That said act of omission on the part of the de-
fendant City is a case of negligence, because it is the duty of the 
city to keep its streets, gutters and sidewalks free from obstruc-
tions and open for safe traffic of pedestrians; 
( 3) That plaintiff has proven beyond a reasonable doubt 
in this case that the street was not safe for the passage of pedes-
trians. 
The Court: 
Isn't there something in the °law that that must be apparent, 
that it must be apparent it is dangerous before you can charge 
the city with negligence? 
Mr. Palmer, Jr.: 
This thing was an obstruction in fact-it was real-it was 
a real ha~ard, and the plaintiff, in coming along there, saw it 
and ·it looked something l~ke the street and-
page 78 ] The Court: 
Would not it look the same to the city ~s it would 
to her? 
Mr. Palmer, Jr.: 
Yes, but the City is charged with the knowledge that muck 
and mud left out in the street is liable to produce a hazard. That 
is a physical fact; anQ it is furthermore shown in this case that 
Eubank & Caldwell didn't run that risk. 
The Court: 
We are not talking about that now; just this question of 
negligence. 
Mr. Palmer: 
We maintain that the City is guilty of negligence, bec~use 
they left this muck and slime out there, and it is natural for such 
muck and slime to solidify on the top, and the City is charged 
with that knowledge; it is charged with the knowledge of phy-
sical facts. 
The Court: 
Don't you have to charge them with knowledge that that 
particular muck or mud, of whatever you call it, was danger-
ous? In other words, that there was danger existing there? 
Mr. Palmer: 
I think we can charge them with general knowledge that 
any slimy muck would produce a danger. 
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Mr. Hunter: 
All mud on the sidewalk is not dangerous: 
page 79 ] Mr. Palmer, Jr.: 
It seems to me-the evidence was that this stuff 
was poured on the street and it was slippery and slimey, and it 
~cems to me to be an act of negligence on the part of the City 
to pour it on the street and allow it to remain on a public 
thoroughfare. They should take precautions. It was so thick, 
they fi~st tried to use a pump, but they couldn't use it. 
Mr. Hunter: 
Your Honor, there is a distinction to be drawn between a 
defect in a street, a structural defect and the mere matter of keep-
ing the street clean. Mud upon the street is not a structural de-
fect, or obstruction in the [enre of a duty imposed upon the 
municipality by the Legislature that you must keep your streets 
in reasonable safe condition. In order for the plaintiff to re-
cover in this case, here is what the court or jury would have to 
decide, that the City would have to have foresight and be charg-
ed with the fores:ght that a semi-liquid, or liquid loaded per-
haps with mud or debris, would not flow down a drain, which, 
the evidence shows here, was sloping, and that every bit that 
they took out, every bit of this liquid mud that flowed down 
ran off with the exception of a little bit which was. from the 
evidence, perhaps as much as two feet in length und maybe a few 
inches wide; that would not go off, a'nd that was not where the 
substance was put into the street-it was about thirty feet at 
least from where it was put in. If we are guilty of negligence 
at all, it would be that we would have to exerci~e the 
page 80 ] highest degree of care imaginable, as those who saw 
it put there and looked at it sa:d nobody would con-
side, it as a dangerous proposition. If Eubank & Caldwell 
knew it was the1e; if they saw it, they didn't consider it a dan-
gerous proposition; and if none did, how could you expect the 
City to so consider it? 
Mr. Palmer, Jr.: 
The foresight of which counse! speaks goes to this ques-
tion: The evidence in the ca~e shows that after this substance 
had been allowed to stay there for a considerable period of time, 
it looked like the street. There is no direct evidence in this case 
showing that when this substance was poured out there it looked 
like the street; in fact, the colored man who tesffied said it 
looked yellow. 
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The Court: 
If nobody else considered· it dangerous, how could you 
charge the City with considering it dangerous. 
Mr. Palmer, Jr.: . , 
That goes to the time after it happened; the foresight with 
which the City is charged goes to whether or not this situation 
was dangerous when the lady fell. That was an act of omis-
si~n in not taking it off. The act of negligence was in putting 
it there. And, it was dangerous when it was put there because 
of the accident which later happened. 
Mr. Palmer: 
And the fact that no one else would consider it dangerous 
makes it more negligent on the city's part, because if no one else 
could see the danger of it, our client could not ·possibly see the 
danger of it, and that makes it all the more serious. It was so 
confusing-the color of it-no one noticed it; that 
page 81 ] makes it important from the standpoint of our 
client not being charged with the knowledge of the danger of it. 
Mr. Palmer, Jr.: 
The danger may have been apparent at the time it was left 
on the street, but it was not apparent after it solidified and when 
the plain tiff came along. 
The Court: 
Are you charging negligence in pouring water along a gut-
ter to drain in to a sewer? 
Mr. Palmer: 
· No, your Honor, not water, or any other substance that 
will drain into the sewer; but it is negligence to pour into a gut-
ter anything that will not drain into the sewer, and not clean it 
up when that substance is dangerous; and that is what happen-
ed. Eubank & Caldwell had taken the precaution to do what 
the City had not done, and had taken their stuff and put it in 
a vacant lot. I think we are entitled to go to a jury on the 
question of negligence, because it is a duty the law imposes on 
the City to leave no obstructions which are not apparent. 
Mr. Hunter: 
Now, the second point is that which involves this ques-
tion of the release of one tort feasor. They are making a point 
that we were not a joint tort feasor. They are not in position 
to say that. If they do claim that, they have perpetrated a fraud 
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upon somebody else; somebody they didn't have any court ac-
tion against. The last expression from the Supreme Court of 
Appeals is in the case of First Merchants National 
page 82 ] Bank against the Bank of Waverly. 
The Court: 
Have they made demand against the City too? 
Mr. Hunter: 
Yes, sir. They tried to get us to settle too, and I wouldn't 
do it. 
The Court: 
I didn't know about them making demands upon the City. 
Mr. Palmer: 
We made demand, and gave them notice as required by the 
statute, and made demand I think on four people-the individual 





Before we made any investigation. We did that immedi-
ately after we were retained, because we had not m;'!cc any in-
vestigation as to the evidence, and when we did make an in-
vestigation, we found out who was liable, and the settlement that 
we got for her is shown by the settlement introduced in evidence 
and was not intended to relea.::e the City. That was made after 
investigation, and shows what was in the minds of the party 
when the adjustment was made. 
Mr. Palmer, Jr.: 
The first point of counsel for the City is that the release 
of one joint tort fcasor releases the other one. We don't deny 
that. That is an established doctrine in this Commonwealth; 
but the very case that counsel cites, the First Merchants Nat-
ional Bank against the Bank of Waverly took that 
page 83 ] up. There was no question whatsoever as to them 
being joint in that case-
The Court: 
Of course the law does not apply if they are not joint .. 
Mr. Palmer, Jr.: 
That is exactly what we are maintaining in this case, your 
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Honor. We have introduced evidence showing they are not 
joint tort feasors. 
The Court: 
I am going to over-rule plaintiff's motion. 
Mr. Hunter: 
We except to the ruling of the Court on the grounds set 
out in the motion. 
page 84 ] EVIDENCE FOR THE DEFENDANT 
LEWIS H. HALL-Sworn for the Defendant. 
DIRECT EXAMINATION 
Q. Mr. Hall, I believe you are connected with the insur-
ance carrier for Eubank & Caldwell that made the settlement of 
this accident in which Mrs. Harris, the plaintiff in this case, was 
injured. 
A. Yes, sir. 
Q. Were you the man who negotiated with Mrs. Harris 
and her attorney, Mr. J. E. Palmer? 
A. Yes, sir. 
Q. I hand you a. photostatic copy of the release introduc-
ed in testimony this morning, and ask if you were present at the 
time the original of that was executed? 
A. Yes, sir. 
Q. Where is the original? 
A. At the home office in Boston, Mass. 
Q. Did you make an effort to get it? 
A. I wrote to them requesting them to send me the origin-
al down here, that it was necessary for trial purposes, and they 
sent this photostatic copy with the request that if that would 
suffice they would like to keep the original. 
Q. Do you know that is a photostatic copy of the origin-
al? 
A. Yes, that is a true copy of the original? 
Q. At the time you were having negotiations with the 
plaintiff and her attorney, upon whom were they 
page 85 ] making demands for settlement? 
74 Supreme Court of Appeals of Virginia 
Lewis H. Hall 
A. They claimed to be pressing Eubank & Cald-
well more strongly than anyone else. 
Q. Before you made any agreement to rettle with them. 
did they fix upon an amount that would be agreeable to them? 
(Counsel for the plaintiff objected to this line of quesion-
ing on the grounds that the release has already been introduced 
in evidence. Objection overruled by the court.) 
A. That is pretty hard to answer yes or no to, Mr. Hun-
ter. I will say that we arrived at a figure within $ 1 o.oo or 
$ 15.00 that was agreeable. 
Q. Was any effort made to get the City of Roanoke to 
be a party? 
A. Yes, I called upon you and asked you what-
( Counsel for the plaintiff objected to the question and 
answer. Overruled by the Court.) 
Mr. Hunter: 
Q. Answer the question. 
A. Yes, I called upon them-I called upon you. 
Q. I didn't ask whether you called upon me or not. Was 
there any understanding or agreement at the time of the nego-
tiations that if this much money was paid by all parties who 
may be connected with this accident that would be in full satis-
faction and they would be released? 
A. It has been a long time ago, Mr. Hunter. My recol-
lection of the conversation was that it was just about this time 
of the year, or perhaps during Christmas Holidays 
page 86 ] that Mr. Palmer and his son, the plaintiff and her 
husband came into the office. It was just before 
Christmas. my recollection is, and he stated that he would like 
to dispose of the case, and after some exchange as to what fig-
ure would be paid, the figure of$ 135.00 was arrived at.; As to 
whether or not that figure was in full satisfaction as far as Mr. 
Palmer has in his mind, my recollection does not go back as to 
the indirect details of the conversation. 
Q. I don't want indirect details; but was it understood 
that regardless of who paid that amount, a release would be 
given to everybody, before the release was actually signed? 
A. That was my understanding, yes. 
Mr. Hunter: 
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Thats all. 
CROSS EXAMINATION 
By Mr. Palmer: 
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Q. Mr. Hall, I thought you were going to tell the jury 
that your memory didn't serve you well enough to answer that 
question. Now, I will attempt to refresh your memory, and 
ask you to look at this release and say if this insertion in here of 
the words "as to said parties" is not in your own handwriting? 
A. This is either mine or yours. I will say that is in the 
original release. 
Q. Isn't that your handwriting? 
A. It may be. I don't deny that it is not. It is 
page 8 7 ] either mine or yours. 
Q. You raised the question as to making that in-
sertion in there. Don't you recall that? 
A. Yes. 
Q. You spoke about it being-Where did I first meet 
you, do you recall? 
A. Yes, in your office. 
Q. And isn't it a fact that you came there and made the 
statement that you had made a thorough investigation of the 
facts, and that your clients-you called them-had nothing to 
do with putting this obstruction in the street, but that you would 
make a settlement on the basis of what you termed a nuisance 
value of the plaintiff in some small amount. Do you recall that 
conversation? 
A. Yes, sir. 
Q. And in that conversation I told you I too had made 
some investigation of the facts, didn't I? 
A. As I recall, Mr. Palmer, you said you had not looked 
into it at that time. 
Q. That was the first interview. 
A. Yes. 
Q. Now, when you were in your office, Mr. and Mrs. 
Harris signed this release. They were in your office, I believe, 
before I came up there; or do you recall? 
A. I do not. There was some going in and coming out. 
I remember you corning into the office on two occasions that 
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morning, and said you had some business of that 
page 88 ] sort. Mr. and Mrs. Harris were not there at that 
time-the first time. 
Q .. And after you had prepared this paper, this insertion 
was writt~n in here for the purpose of releasing your clients 
only, and the City was not to be released. You understood that 
that morning, didn't you? 
A. I don't know about my understanding of it, Mr. 
Palmer. 
Q. I told you, don't you remember, that we would not 
have our client to sign this if she wanted to make the release, 
until it was shown she was not intending to release the City? 
A. That was in your mind. 
Q. That is what that insertion was put in there for, was-
n't it? 
A. I imagine so. 
Mr. Palmer: 
Thats all. 
By a Juryman: 
If you were doubtful about the release, why didn't you in-
clude the City of Roanoke in the release? 
A. That was because in the first instance I had no inter-
est in the City of Roanoke as pertaining to the claim. The claim 
was brought against Eubank & Caldwell; the lessors of the 
building and the owners of the building were doing work down 
there, and those people were specifically mentioned in the re-
lease. I had no interest in the City of Roanoke from the view-
point of the claim. If Mr. Palmer had some interest in it, it 
was up to him to look after his client. I could not 
page 89 ] do that for him. 
By Mr. Palmer: 
Q. And as well as you recall, I did that by that insertion 
in your own handwriting? 
A. If that released-if that relieved the obligation. 
RE-DIRECT EXAMINATION 
By Mr. Hunter: 
Q. Mr. Hall, why did you come to me as City Attorney 
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to see if I could get the c;ity to pay one half of the$ 135.00 which 
had been agreed would be accepted by Mr. Palmer's client? 
A. I did that so it would lessen our burden. 
Q. And you said that if the City paid one-half, that that 
would release the City? 
A. Yes. The only point is the $ 1 3 5. oo figure had not 
been bit on in settling this thing. There was a good deal of 
''horse trading'' going on. The actual figure of $ 135. oo had 
not been reached. Mr. Palmer started off with a higher fig-
ure, and we still have the letter. 
Q. But when you came to me, you virtually knew with-
in a few dollars what you would be able to settle at, diqn't you? 
A. Yes, I think so. 
Mr. Hunter: 
Thats all. 
page 90 ] · RE-CROSS EXAMINATION 
By Mr. Palmer: 
Q. Let me ask you one question: Tell this jury when 
you went to Mr. Hunter about paying half of the claim? 
A. I went there to Mr. Hunter's office probably six 
weeks prior to the date this was settled, and then on. the date it 
was settled I called him up on the 'phone two or three times try-
ing to contact him. 
Q. Then do you remember when it was that I accepted 
your offer of $135.00 to release your client? What date it 
was? 
A. No, it was shortly before Christmas, Mr. Palmer. 
Your boy I think was home from Charlottesville. I think it 
was during the holidays. You introduced me to him as attend-
ing a law school in Virginia. -
Q. This release was made on December 22nd, and was 
it on the evening, or rather late in the afternoon of the 2 r st at 
your office, or was it at my office you met my son? 
A. It seems to me that it was there in my office, Mr. 
Palmer. As to whether it was on the 2 rst or 22nd, I am not 
sure. I cannot tell you. 
Q. Do you recall I told you that it was agreeable to my 
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client, who would come to your office the next morning. Do 
you remember that? 
A. I remember very distinctly. 
Q. And I called Mr. and Mrs. Harris from your o~fice, 
did I not? 
page 9 1 ] A. Y cu are going into details that are pretty hard 
fer me to remember. 
Q. Why is it that you tell the jury, in responre to Mr. 
Hunter's question, that we had come within a few doEars of 
the agreed settlement when you spoke to him, when there had 
been no other discussion except when you were first communi-
cated with? 
A. Y cu and I had been bargaining for some time. 
Q. But had we ever decided anything like a figure of 
$135.00 until you came down to the point where you contended 
your client was not liable at all and wanted to pay off on a· 
nuisance value and get out of a claim? Did we discuss any-
thing except that? 
A. It seems to me you are asking me two questions there. 
Q. Well, I will ask you first if it is not true that you 
made the offer of $135.00 about December 21st? 
A. My recollection a$ to that, Mr. Palmer, is that when 
you all came in the office on this particular morning shortly be-
fore ChristmaS-whether your client came with you, or whe-
ther you came before or not, I don't recall; but I do remember 
that the whole crowd was in there, and we sat down and discuss-
ed the case and how much we would pay for it. That is my 
recollection of how the $ I 35.00 figure was reached. 
Q. You don't mean that my client was there?. 
A. That is my recollection of it. 
Q. Do you recall that you had all the papers pre-
page g-2 ] pared? 
A. They came back, Mr. Palmer. They left and 
came back. 
Mr. Palmer: 
Well. that may be so. Thats all. 
Witness stood aside. 
Mary L. Harris vs. City of Roanoke 
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page 93 j W .P. JACKSON-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Hunter: 
Q. Mr. Jackson, by whom are you employed? 
A. The City of Roanoke. 
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Q. How long have you been employed by the City of 
Roanoke? · 
A. A year and a half. 
Q. In what capacity? 
A. Foreman in charge of sewer maintenance. 
Q. It has been testified in this case that the plaintiff fell 
near the intersection of Randolph and Church Avenue on the 
20th day of September of last year. There is other testimony-
Mr. Palmer: 
(interrupting) Just a moment. I don't believe it is prop-
er for him to inform the witness what has been testified to. 
The Court: 
He sat over there and heard every word that was said. 
Mr. Palmer: 
Very true, your Honor, but he can answer a question as to 
what he kriows about the case. 
Mr. Hunter ( continuing) : 
Q. Mr. Jackson, did you have occasion, in the course of 
your employment to go to the location of Woods-
page 94 ] Nickels Grocery Company at the intersection of 
Randolph Street and Church A venue to look at or 
do anything about a storm drain while excavation was being 
done there? 
A. Yes, sir. 
Q. When? 
A. September 20th, I 939. 
Q. About what time? 
A. I got the report at nine thirty, and I got down there· 
at nine forty-five in the morning. 
Q. Is C. F. Smith employed by the City? 
A. Yes, sir. 
Q. Was he employed at that time? 
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A. Yes, sir. 
Q. What did you do when you got there? 
A. When we got there, one of the men in my crew got 
dcwn in the ditch, and he found that the side of the pipe was 
broken, and he told me that. It was a 24 inch old storm drain 
I found out later. I told him not to bother until I came back 
to the courthouse to find out whether or not it was a d1maged 
storm drain. I could not find out anything about it on tbe map, 
so I went back down there and looked on the street to [ee if I 
could find any signs of a manhole in the street where it might 
joint the storm drain that goes in Randolph St. 
Q. What was the occasion of you going tl:ere? 
A. I was called there. I received the report at 9: 3 o, call-
ed up by Mr. Eubank that there was a sewer busted down there. 
I was told the whole side of the pipe was out and it 
page 9 5 ] was full of dirt. 
Q. Do you keep a diary of what your men do and 
what you did that day? 
A. Yes, sir. 
Q. Do you have that diary with you? 
A. Yes, sir. 
Q. On the 20th day of September, when you fint went 
down there, was any work of any kind, shape or form done by 
any city employee on that day at that location? 
A. No, sir, no more than just going down there and look-
ing at it. On the 21st my report shows here (referring to a Lt-
tle notebook he took from his pocket) that a 24 inch pipe was 
taken to the job, and left one man there to help. 
Q. That was under your supervision? 
A. No, sir, Mr. M:Guire was City Foreman, and he help-
ed me on that job. 
Q. You are positive that on the 20th d~y of September 
no work was done down there by any city employee except to 
inspect it?· 
A. Yes, sir. 
Mr. Hunter: 
Thats all. 
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Q. Do you make a report of your daily activities while 
working for the City? 
A. Yes, sir. 
Q. Would it inconvenience you very much to get 
page 96 ] that report from the files here for that particular 
occasion. 
A. I don't know if they put it in the office or not. 
Q. Who do you report to? 
A. The City Engineer. . 
Q. And you are sure you made a report of this call? 
A. Yes, sir. 
Q. Did you make a written report? 
A. Y ts, we make those reports on a regular form; the 
time we start the job and the time we leave it. 
Q. (Counsel examines the diary witness had produced)· 
You don't keep your personal diary in here, do you? 
A. No. 
Q. Just your work? 




By Mr. Hunter: 
Q. I want to ask you one more question, please. Was 
any city force there the day before the 20th when you were call-
ed down there? 
A. Not that I know of. 
Q .. If anybody had been working on the sewer you would 
know about it, wouldn't you? 
A. Yes, sir, because that was my job. 
page 97 ] By Mr. Palmer: 
Q. How come you to abandon this book (referring 
again to witness' diary he had produced)? 
A. I have got a new one. 
Q. All right, tell us this: You didn't have anything to do 
with sending men down to that place, did you? 
-., 
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A. I was sent down there. 
Q. Did any colored men go down there? 
A. I didn't have any down there. 
Q. You u£ed the city's truck in taking the pump down 
there to try to pump out that mud? 
A. I didn't take any pump down there. 
Q. You got this report from Mr. McCann's office? 
A. No, from Mr. Whitman's office-the City Engin-
eer's office. 
Q. And then you went down and made the repJirs, I 
presume? 
A. No, sir, we didn't make any repairs. I sent a man 
down in that hole to look to ree what kind of pipe it was, and 
he told me when he got down in the hole that the whole side of 
the pipe was out, and im:tructed him to let it alone until I could 
find out what was to be done. 
Q. D:d Mr. McCann tell you anything about what he 
had done before telling you to go down to this place? 
A. No, sir. 
Mr. Palmer: 
Thats all. 
page 98 ] By Mr. Hunter: 
Q. You say that on the 20th your man went down 
in the hole, and found tbis pipe broke, and you said to let it 
,· alone until you could find out about it? 
A. Yes, sir. 
Q. What did you do to find out about ·it. 
A. I told him not to bother it until I could go to the City 
Engineer's office to see whether or not that was a damaged storm 
drain. It looked to me like it was, because it was full of dirt 
and the whole side of the pipe was broken out, and when I got 
back down there they told me that a woman had fallen.· I didn't 
see her fall. 
Q. You say you didn't do any work the first time you 
went down there? 
A. No, sir. 
Q. When did you do the repair work down there? 
A. The 21st. 
Q. And that was when you say the woman fell? 
A. Yes, sir. · 
Mary L. Harris vs~ City of Roanoke 
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Q. And you found out the woman had fallen, and that 
was before any work had been down there at all by the City? 
A. Thats right. 
By Mr. Palmer: 
Q. You fqund out the woman had fallen before you did 
any work, did you? 







Q. You say that was before you did any work? 
Other than just look at the pipe. 
Other City employees w.ere there, weren't they? 
Yes. 
And they had done no work? 
No, sir. I told them not to do anything until I came 
Witness stood aside. 
page I oo ] F. C. SMITH-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Hunter: 
Q. What do you do? 
A. Contractor. 
Q. For whom? 
A. For the City? 
Q. How long have you been employed by the City? 
A. Fourteen years and eight months. 
Q. Did you go down to Woods-Nickels' place with Mr. 
Jackson? 
A. Yes. sir. 
Q. Did you observe what was done when you went 
down? 
A. I went down there that morning, the morning they 
got the report, and we stayed there until he came up here to see 
about it. 
Q. Did any City employee do any work on that drain that 
day? 
A. No, sir. He told us not to do anything until he came 
back. 
Q. So nothing was done? 
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A. No, sir. 
Q. Were you down there the next day when something 
was done? 
A. No, sir. 
Q. Do you know what was done on the first day 
page I o 1 ] you were down there? 
A. No work was done that day. 
Q. No City employees took any mud or water out of 
any place where the sewer was? 
A. We took the truck down there, and I was on t~1e low-
er side of the building, on ·Randolph Street. I didn't come 
around there; I was doing a little work on the truck. When he 
came back we left there. 
Q. And no work had been done before you went away 
from there? That is, by City employees? 




By Mr. Palmer: 
Q. M~. Smith, did the woman, Mrs. Harris, fall when 
you were there? 
A. She fell while I was there at the truck, but I didn't 
see her fall. I came around the building, and they told me a wo-
man had fallen, and she was go:ng up Church A venue. 
Q. And neither you nor Mr. Jackson used any buckets 
to take water out of that hole and dump it on the street, did you? 
A. No, sir. 
Q. While you were there, you didn't pour out any mud 
out of any buckets, did you? 
A. No, sir. 
Q. Do you recall any city employee that borrowed 
page 102 ] any bucket from Eubank and Caldwell and took 
mud out of that hole, do you? 
A. No, sir. I was driving the truck that morning, and 
stayed with it until I ·came back. 
Q. And you and Mr. Jackson do the repairs to the sewer 
system, do you? 
A. Yes, sir. 
Mary L. Harris vs. City of Roanoke 
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Q. You didn't have anything to do with taking out any 
mud or stuff like that? 
A. No. I drove the truck for Mr. Jackson. I go where 
he goes. 
Q. How many men did Mr. Jackson have with him? 
A. We had two that morning. 
Q. White men or colored men? 
A. White men. 
Q. You were one of the two? 
A. I was the third. 
Q. What had been done there by the City to discover or 
determine whether that was a dead or live line, or getting down 
into that hole where they could see it, you don't know, do you? 
A. I don't know. I was not there. 
Q. You didn't go down in the hole? 
A. No, sir, I didn't go in the hole. 
Mr. Palmer: 
Thats all. 
Witness stands aside. 
page 103 ] W. P. JACKSON, recalled for further examina-
tion. 
By Mr. Hunter: 
Q. Mr. Jackson, you didn't borrow any buckets from 
Eubank & Caldwell, did you.? 
A. No, sir. 
Q. Your men didn't dip out any mud while you were 
there? 
A. Not w bile I was there. 
Q. And wh~n Mrs. Harris was hurt on the 20th you had 
not made any repairs or done any work d~wn there? 
A. No, sir. 
Mr. Hunter: 
Thats all. 
Witness stands aside. 
86 - Supreme Court of Appeals of Virginia 
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page 104 ] J. H. MEADOWS-Sworn for the Defendant. 
DIRECT EXAMINATION 
.By Mr. Hunter: 
Q. By whom are you employed, ·Mr. Meadows? 
A. By the City. 
Q. How long have you been employed by the City? 
A. About twenty years-something like that,. 
Q. Were you with Mr. Jackson and Mr. Smith the time 
they went over to examine this old storm drain under Vloods-
Nickels? 
A. Yes, sir. 
Q. Was any work done by any of the City emp!oyees on 
that storm drain that day that. you went down with him? 
A. No, sir. 
Q. YOU are positive of that? 
A. Yes, sir. 
Q. Was it inspected by some employee at the time? 
A. Mr. Jackson let a man go down in th~re to see what 
was the matter with the pipe, and when he told him, he said to 
kave it alone until he could find out about it. · 
Q. And they left it alone? 
A. Yes, sir. 
Q. You were right there, were you? 




By Mr. Palmer: 
Q. Did you go back on the 21st _with Mr. Jack-
page 105 ] S(.;n an<l ~o the repairs, or not? 
A. No, sir. 
Q. Tell us, did either 9ne of you use any buckets while 
you were there to take any mud out of that hole? 
A. No, sir. 
Q. You are positive you were there on the 20th? 
A. Yes, sir. 
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Q. And you work under Mr. Jackson? 
A. Yes, sir. 
Q. And he is the sewer repair man for the City? 
A. Yes, sir. 
Witness stands aside. 
page 106 ] H. W. McGUIRE-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Hunter: 
Q. By whom. are you employed? 
A. By the City of Roanoke. 
Q. How long have you been so employed? 
A. About ten years. 
Q. Did you go down with Mr. Jackson to this place un-
der Woods-Nickels on the 20th of September of last year? 
A. I went with Mr. Jackson on the 20th about twelve 
o'clock. Mr. Jackson came to my office and said they had a 
drain down there they didn't know what to do about-an old 
f.torm drain, and it was broken. I said I will go down · there 
with you to see what it is. We went down there after dinner, 
and I looked at it and it was a 24 inch pipe and baout half full 
of dirt and had a stream of water coming out of it. It was right 
under Woods-Nickels Grocery Co. where they were digging-
Q. Who was digging? 
A. I don't know-somebody. 
Q. Not city employees? 
A. No. There still was water coming in there. but I 
left it alone and come back and got hold: of the assistant engin-
eer, and· he and I went down there, and he said we had better 
fix it. It was getting late then, so I let the job go until next 
morning, and next morning Jackson and two 0th-
page 107 ] er city employees went to _work o~ that pipe. If 
any work was done down there-the day before that, 
I don't know anything about it. 
Q. There is a report made to the City as to the time and 
all or the type or work done? 
A. Yes. It was made,. as well as I recall. The call came 
in about nine thirty, and Mr. Jackson went down and saw about 
this job. 
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Q. And the work you did the next day, that would be 
reported to the City, wouldn't it? 
A. Yes, sir. 
Q. I show you a daily report of the city force, and ask 
you when that shows that work was done? 
A. ( reading from report handed him by counsel) ''Re-
pairing storm drain pipe at Woods-Nickels Grocery Company. 
Randolph and Church, southeast." 
Q. What day was that work done? 
A. September 2 1st. 
Q. Is that according to the city records? 
A. Yes, sir. 
Q. Do you know that that report bears out what was 
done there? 
A. Yes, sir. 
Q. Whose handwriting is that in? 
A. Mine. 
Q. When that work was done, whose pump was 




A. Used ours. It was just a hand pump that we 
Did you take it down there in the 21st or before? 




By Mr. Palmer: 
Q. Whether the pump that was used on the 21st while 
you were doing the repairs to that line was the same pump that 
some of the City men took down there on the 19th, you don't 
know, do you? 
A. On .the I 9th? 
Q. Whether it was the same pump or not, you don't 
know, do you? 
A. They never took a pump down there on the 19th. 
Q. You didn't go down there until in the afternoon. 
A. No. 
Q. Did you go down in the hole where the pipe was? 
A. No, sir, I didn't go down in the hole myself. 
Mary L. Harris vs. City of Roanoke 
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Q. Could you see the pipe from the top of the ground? 
A. Yes, sir. 
Q. You didn't have any trouble seeing it on the after-
noon of the 20th, did you? 
page 109 ] A. No, sir. 
Q. Was any mud p<;>Ured out while you were 
there out of buckets by city men? 
A. On the 20th, no, sir. 
Witness stands aside. 
END OF ALL EVIDENCE FOR DEFENDANT 
page 110 ] REBUTTAL EVIDENCE FOR 
PLAINTIFF 
P. E. BURROUGHS, recalled for further examination. 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. Do you happen to know one of the men working for 
the City who used a bucket to bail out muck and mud down 
there on the 1 9th? 
A. I knew one fellow-I happened to be working there 
while they were putting this brick in around the sewer, and a 
fellow spoke to and called him by name. 
Q. What is his name? 
A. He was a Mr. Johnson. 
Q. That was not either one of the men who testified 
here, was it? 
A. No, sir. 
Q. I understand that the work of digging out and get-
ting down to the pipe and seeing what it was was on the 19th, 
or rather the day before Mrs. Harris got hurt. 
A. I don't know about that. I don't remember about 
the date. I didn't know about Mrs. Harris the day it happened. 
Q. It was your duty, as I understand it, to keep Church 
A venue clean? 
A. Yes, sir. 
Q. Did you do that? 
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A. Yes, sir. 
Q. And you don't know the day Mrs. Harris got 
page 111 ] hurt? 
A. No, sir. 
Q. It was reported to you afterwards? 
A. Yes, sir. The day it happened, I was inside. 
Mr. Palmer: 
Thats all. 
Witness stands aside. 
F. E. TUCKER, recalled for further examination 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. Mr. Tucker, was there a colored man there who used 
a bucket to pour muck out of that hole? 
A. Yes, two colored men. 
Q. And of course it was not either one of the men who 
has already testified here? 
A. No. 
Q. Do you happen to know the name of either of them? 
A. No, sir, I don't. 
Q. Do you remember how many men they had to go 
down to see about the sewer pipe? 
A. No, sir, I don't. 
Q. Are you able to testify that the City men were there 
the day before Mrs. Harris fell and took muck out of that hole? 
A. They were there the day before she fell. 
Q. Is there anything to help you remember that? 
page 1 1 2 ] What would you go by? 
A. I know they were working on it the day be-
fore she fell, because we had not done any work on it that day. 
Thats all I know. 
Q. You are positive she feil on the day that the City had 
charge-or rather on the day after the City had charge of it? 
A. Yes. 
Q. Now tell us, when this report was made by Eubank 
& Caldwell to Mr. McCann' s office, I understand that the 
muck and mud was in the hole and that water was coming in? 
Mr. Hunter: 
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You are going to lead him into say again what he said this 
morning? 
( witness does not answer counsel's last qu~stion) 
Mr. Palmer ( continuing) : 
Q. Could you see the pipe at that time, or not,-see what 
was down there? 
A. You could see the pipe and could see the water. The 
water was coming from the top of the pipe. 
Q. And when the City men got there, they could have 
looked down and seen it? 
A. No, sir; the water came up over the pipe. 
Mr. Palmer: / 
Thats all. 
Witness ~ds aside. 
page 113 ] A. B. CANNADAY-· Sworn for the Plaintiff. 
DIRECT EXAMINATION 
By Mr. Palmer: 
Q. You are one of the engineers of the City? 
A. Yes, sir. 
Q. Can you tell the jury what you know of your own 
knowledge of that call that came in from Eubank & Caldwell 
pertaining to a sewer or water line, or some trouble from where 
they were building the W cods-Nickels Grocery Co.? 
A. I know a call came in. 
Q. Tell the jury who has a memorandum or record of 
that call and what was done? Where it is now. 
A. The record of the call? 
Q. Yes. 
A. Well, I make a note of it and give it to the foreman. 
Q. Just tell the jury what you said to me a moment ago. 
A. I told you we have so many calls coming in, that I 
had a mimeograph form to be filled out to report those on at 
the time the call comes in, and the foreman puts the time he 
spendJ on it and sends it back to our office. That has been 
done for a long time. 
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W. E. Otey (recalled) 
Q. Tell the jury who has the record of this call. 
A. Mr. Whitman asked for it sometime ago, and I got 
i~ out of my file and gave it to him. Whether he has it now or 
not. I don't know. He is not with the city any 
page 1 14 ] more. 
Q. And you don't know where it is? 
A. I know I have not got it. I don't know whether he 




By Mr. Hunter: 
Q. Mr. Cannaday, what does that show? 
A. It shows the location· from where the call came, the 
date of the call, the time the call came in, and who the call was 
made by, and when the foreman repairs it, he makes a note on 
the back as to what he did there and the time he took, and I 
file it. 
Q. And he ako makes another report, doe!;n't he? 
A. On the time sheet. The foreman does t:lat on the 
daily time sheet as to what he did and the amount of material 
that was used there. 
Mr. Hunter: 
Thats all. 
By Mr. Palmer: 
Q. Mr. Jackson has nothing to do with the technical na-
ture of your department-he just did the repairing? 
A. He does the repairing, yes, sir. 
Witness stands aside. 
page 1, 15 ] W. E. OTEY, recalled for further examination. 
DIRECT EXAMINATION 
By Mr. Palmer, Jr.: 
Q. Was it possible for anyone to see this pipe after Eu-
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bank & Caldwell finished working on it without doing any 
pumping? 
A. I don't see how they could, because the water got up 
so high we could not pump it. 
Q. That was before the City came there? 
A. Yes. 
Q. Did you see the City men using a bucket? 
· A. Yes, I saw him. 
Q. Did you see him pour it out on Church Avenue? 
A. Yes, sir. 
Q. Were they .white or colored? 
A. · I cannot recall. 
Q. Was that the day before or the day after-
The Court: 
You are just going over the same thing. 
Mr. Palmer, Jr.: 
I want to establish the fact that the City did use a bucket 
and did pour that stuff on the street there, your Honor. 
The Court: 
That is just going over the same thing. 
Mr. Palmer, Jr. (continuing) : 
Q. Can you tell the jury that Eubank & Caldwell didn't 
pump any muck out on the street? 
A. They absolutely didn't. 
page 1 1 6 ] Q. Since you testified this morning, have you 
recalled any fact that would aid the jury in know-
ing the time between which they had this bucket and the time 
they completed the repairing? 
A. I recall that because we put the pump inside-I put 
it inside the building myself, and that was the last time the 
pump was used, and everything was cleaned up where we had 
been doing the pumping. 
Mr. Palmer, Jr.: 
Thats all. 
CROSS EXAMINATION 
By Mr. Hunter: 
Q. !vlr. Otey, I believe you said you could not tell wheth-
er the men using the bucket was white or colored? 
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W. P. Jackson (recalled) 
A. I said I didn't recall. 
Q. Anybody coming on the premises could see this drain, 
couldn't thty, when the City Inspector got dowrt there? When 
they got down in the hole? 
A. Yes, they could see it when they got in there, when 
you went down where they were excavating. You could see 
the water down there. You could see it coming in. You could-
n't see the pipe, because the water was covering it. 
Q. But you could see that something was broken? 
A. Yes, you could see the water gushing out. 
Mr. Hunter: 
Thats all. 
Witness stands aside. 
END OF ALL EVIDENCE FOR PLAINTIFF 
page r 1 7 ] W. P. JACKSON: recalled by counsel for the de-
fendant for further examination. 
DIRECT EXAMINATION 
By Mr. Hunter: 
Q. Mr. Tucker, in his testimony, in his last call to the 
stand, stated that the person who was doing the bucketing there 
was a colored person. Were there any colored people working 
in the City's employ working for you? 
Mr. Palmer: 
We don't contend that; we don't attempt to prove that. 
It is all right. 





Q. Let me see that daily book just a minute? 
A. (Hands to counsel). 
Mary L. Harris vs. City of Roanoke 
W. P. Jackson (recalled) 
95 
Q. Will you read the report you got from the engineer's 
office on the 20th? 
A. That is something I read off my own memorandum. 
Q. (indicating on book)· This is the 20th of September. 
Read it. 
A. (reads) ''Sewer reported broken on the southwest 
corner of Church Avenue and Randolph Street; not a new sew-
er but old discontinued storm drain pipe." 
Q. That came to you from the engineer's office? 
A. I got the report that it was a broken sewer. 
page 118 ] Q. I say, you got that from the engineer's of-
fice? 
A. Yes. sir. 
Mr. Palmer: 
Thats all. 
Witness stands aside. 
page r 19 ] 
END OF ALL THE EVIDENCE 
IN CHAMBERS 
(In absence of the Jury) 
By Mr. Hunter: 
Counsel for the defendant again moves that the plaintiff's 
evidence be stricken in this case on the grounds that the evi-
dence does not disclose that the defendant is guilty of any neg-
ligence; and that although it may have been guilty of some 
slight negligence, nevertheless the plaintiff was guilty of con-
tributory negligence which would bar her recovery: and on the 
further ground that the release, introduced since the former mo-
tion to strike the evidence, clearly shows that the plaintiff, by 




We except to the ruling of the Court on the grounds stated 
in the motion. 
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INSTRUCTIONS TO THE JURY ON BEHALF OF 
THE PLAINTIFF 
INSTRUCTION NO. 1 
The Court in~tructs the jury that it is the duty of the de-
fendant to use ordinary care to keep its streets, curbs and gut-
tee in a rearnnably safe condition for persons lawfully pass-
ing along the same with ordinary care, and if the jury believe 
from a preponderance of the evidence the employees of tl1e city 
poured fluid into the gutter and knew, or, in the exerci~e of 
ordinary care, should have known that it would leave a de-
posit of muck or mud which would render it dan-
page 1 20 ] gerous to a pedestrian using said street and exer-
cising ordinary care for her own safety, and that 
plaintiff was injured by reason of slipping and falling on said 
muck and mud, and that the defendant, with knowledge of that 
condition, permitted the same to remain without using due care 
to remove the same, they must find for the plaintiff, unless they 
believe from the evidence that the plaintiff was guilty of con-
tributory negligence, or unless you believe that plaintiff has 
not shown that Eubank & Caldwell, Poindexter, Hammond, 
and Woods-Nickels Grocery Co. or either of them, were not 
joint tort feasors with the City. 
Mr. Hunter: 
Counsel for the defendant objects to Instruction No. 1 in 
the following particulars: There is no duty upon the defend-
ant to keep its streets, curbs and gutters free of sl'.ght mud or 
debris. The only duty upon the City is to keep its streets free 
from structural defects and obstructions which it could not, if 
it desired, sweep or otherwise clean from the streets; and, there 
is no evidence to support the language in the instruction to the 
effect that the City knew, or, in the exercise of ord:nary care, 
should have known that the mud or muck would leave a de-
posit; whea>af. on t1;e contrary, some of plaintiff's own wit-
nesses stated that such a danger was not contemplated. As a 
matter of fact, the muck or mud may have gotten on the street 
from some other entirely different source, and there is no tes-
timony in this case that the mud actually stepped upon by the 
plaintiff was the same as that taken from the prem-
page 121 ] ises, if at all, by the defendant or any of its em-
ployees, as it was 3 o feet or more frcm where the 
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plaintiff's testimony shows that the muck or mud was original-
ly put into the street. 
The Court: 
I am going to give Instruction No. 1. 
Mr. Hunter: 
Except to the giving of Instruction No. 1. 
page 122 ] INSTRUCTION NO. 2 
The Court instructs the jury that the release of one of two 
partic:..: does not release the other unless the jury believe from all 
the evidence that these two parties were jointly liable for the 
injuries for which the plaintiff complained, that is to say un-
less they were what is known in law as joint tort feasors. 
If the jury believe from all the evidence that Eubank and 
Caldwell Jnd the City of Roanoke were not jointly liable for 
the injuries of which the plaintiff complains, they shall not 
consider the release given to Eubank and Caldwell as a bar to 
recovery from the City of Roanoke. 
Mr. Hunter: 
Counsel for the defendant objects to Instruction No. 2 on 
tae ground that it misstated the law applicable to releases where 
the plaintiff claims or has claimed that two parties have been 
responsible for an injury growing out of a tort. It is further 
erroneous in that it leaves to the jury altogether to determine 
who is or is not a jolnt tort feasor without any legal explana-
tion thereof or any explanation of what is or is not proximate 
cause. 
By Mr. Palmer, Jr.: 
Counsel for the plaintiff reply that the instruction is prop-
er in that it clearly and accurately states the law, and this de-
fendant is not in any way a joint tort feasor, as the evidence in 
case clearly shows. Counsel wish to reply further as to the 
question of who is a joint tort feasor by having the 
page 123 ] court instruct the jury as to who or who is not a 
joint tort feasor. 
The Court: 
I think that instruction is misleading. I think that release 
is prima fa~Ie ~n act of the plaintiff tending to show that these 
people were joint tort feasors. and I believe you would have 
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the burden of showing they were not joint tort feasors. I am 
going to refuse Instruction No. 2. 
Mr. Palmer: 
We except. 
page 124 ] INSTRUCTION NO 3 
The court instructs the jury that the release introduced in 
evidence on its face is a release of joint tort feasors and bars a 
recovery by the plaintiff in this case unless she has shown by a 
preponderance of the evidence that there was no liability on 
Eubank & Caldwell, Poindexter, Hammond, Wood Nick{?ls 
Grocery Co. or either one of them for the injury complained of. 
By Mr. Hunter: 
Counsel for the defendant objects to Instruction No. 3 on 
the ground that any instruction that does not take into con-
s:deration that the relea~e is absolute defense, as far as this case 
is concerned, is erroneous. 
By the Court: 
I am going to give Instruction No. 3. 
By Mr. Hunter: 
Except to the g:ving of Instruction No. 3 for t!~e reasons 
given. 
page 125 ] . INSTRUCTION NO. 4 
The court instructs the jury that joint tort feasors are tho~e 
parties whose negligence proximately contribute:: in any way to 
cause an mJury. 
Th.e Court: 
I will give Instruction No. 4. 
page 1 26 ] INSTRUCTIONS ON BEHALF 
Oi? DEFENDANT 
INSTRUCTION NO. A 
The Court instructs the jury that a city is not required by 
law to keep its streets ·in such a condition as to render an acci-
dent impos~ible, but merely to use reasonable care and prudence 
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in keeping them free from substances which can fairly be an-
ticipated might be dangerous and likely to cause an injury to a 
person using the same for travel and exercising reasonable care 
for his own £afety. It is required to use ordinary care and judg-
ment to ;tnticipate and provide for what usually happens or 
what is reasonably likely to happen, and it is not required to 
guard against what is unusual or unlikely to ·happen or is only 
remotely and slightly probable. 
The court further instructs the jury that although they 
may believe from the evi~ence that the street, at the point where 
plaintiff fell and was injured, was not free of a slippery sub-
stance and tre plaintiff's injury resulted from slipping thereon, 
and the same was the proximate cause of the accident, yet, if 
they shall also believe from the evidence that the substance was 
of such slight character and so located that danger to pedes-
trians using ordinary care for their own safety could not be 
reasonably anticipated and foreseen by the city as a material and 
probable consequence of the condition of the street at the time of 
the accident, then they will find for the defendant. 
By the Court: 
I w;ll give instruction A. 
By Mr. Palmer: 
Except. 
page 127 ] INSTRUCTION NO. B 
The Court instructs the jury that if they believe from the . 
evidence that the plaintiff. prior to the institution of this ac-
tion, sought damages from Eubank & Caldwell, Inc., J. W. 
Poindexter, Lynn Hammond, Woods-Nickels Grocery Com-
pany, or either of them, claiming that they, or either of them, 
were guilty of negligence causing or contributing to the in-
juries alleged in this action to have been sustained by her, and 
demanded that they, or either of them, pay said damages to · 
· her; that thereafter, on or about the .... day of December, 
1939, said plaintiff did receive and accept from Liberty Mutual 
Insurance Company, for and on behalf of said Eubank & Cald-
well, Inc., a sum in payment of said damages and by reason 
thereof did, in writing, release, acquit and discharge said Eu-
bank & Caldwell, Inc., J. W. Poindexter, Lynn Hammond and 
Woods-Nickels Grocery Company from all claims and demands, 
actions and causes of action, damages, costs, loss of services, ex-
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pznses and compensation on account of said injuries, then there 
can be no recovery in this action against the City of Roanoke, 
and you should find for the defendant. 
By The Court: 
Instruction B is refu~ed as offered. I will give it by add-
ing thereto the foll.owing, after the last word "defendant": 
unless you believe that the plaintiff has shown 
page 1 28 ] there was no liability on Eubank and Caldwell, 
Poindexter, Hammond, Woods-Nickel Grocery 
Company, or either of them, for the injury complained of." 
By Mr. Hunter: 
Counsel for the defendant excepts to the ruling of the court 
in not giving Instruction B as offered, and excepts to the amend-
ment thereof. 
page 129 ] INSTRUCTION NO. C. 
The court instructs the jury that the burden is upon the 
plaintiff to prove her case by a preponderance of the evidence. 
By the Court: 
Instruction C will be given. 
INSTRUCTION NO. D 
The court instructs the jury that the defendant cannot be 
.held accountable for the slippery substance on which the p~ain-
tiff slipped being in the street unless the city had actual knowl-
edge thereof. or unless the substance had been in the street for 
such a length of time before plaintiff slipped thereon that the 
municipal authorities, by the exerclfe of rea~onable case, should 
have known of its existence in the street and removed it w~thin 
a reasonable length of time. 
By the Court: 
bstrn:ticn D will be given. 
INSTRUCTION NO. E 
The court instructs the jury that a street crossing is, in a 
sense, a part of the sidewalk, but one passing over it may more 
reasonably expect obstructions, and should therefore exercise a 
greater degree of care than upon the sidewalk, strickly so-called. 
Mary L. Harris vs. City of Roanoke 
By the Court: 
Instruction E will be given. 
page 130 ] INSTRUCTION NO. F 
IOI 
The court instructs the jury that the mere slipperiness of a 
street occasioned by mud, which is not accummulated so as to 
constitute an obstruction, is not such a defect in the street as to 
make a city liable for damages occasioned thereby. 
And you are further instructed that if you believe from 
the evidence that the plaintiff's injury was occasioned by slip-
ping upon a small patch or quantity of mud in the street and the 
danger thereof was not known to the City of Roanoke or could 
not have been reasonably foreseen by said City by the exercise 
of ordinary care, then and in that event the City was guilty of 
no negligence in not removing said mud from the street, and the 
plaintiff is not entitled to recover in this action. 
By Mr. Palmer: 
We object to the instruction on the ground that it con-. 
fuses the state of slipperiness, generally known as snow. and· 
ice, in which case slipperiness should be apparent; but, in thts 
case the evidence shows there was no state of slipperiness exist-
ing and that the City was the cause of the muck and mud being· 
placed and left on the street. 
By the Court: 
Instruction F will be given. 
INSTRUCTION NO. G 
The court instructs the jury that although they may be-
lieve from the evidence that the City of Roanoke was guilty of 
negligence, and that such negligence proximately 
page 13 1 ] contributed to the accident of which the plain-
- tiff complains, yet, if the jury also believe from 
the evidence ·that the plaintiff was negligent and that her neg-
ligence proximately contributed in any degree to the accident, 
they must find for the defendant, as the courts will not under-
take to balance the negligence of the respective parties where 
both have been at fault in order to ascertain which one was 
most at fault. 
By Mr.Palmer: 
· We object to Instruction G on the grounds that there is 
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no evidence of contributory negligence, and on the ground that 
this instruction can be confusing to the jury. 
By the Court: 
Instruction G will be given. 
END OF ALL INSTRUCTIONS 
After the foregoing instructions were all read to the jury, 
the ju.ry retired, and in a short while returned and rendered the 
following verdict: 
page 132 ] By Mr. Hunter: 
Counsel for the defendant moves that the verd:ct 
be set aside as contrary to the law and the evidence, first, on 
the ground that the evidence does not sustain a verdict of neg-
ligence on the part of the City; and, second, from plaintiff's 
own testimony she is guilty of contributory negligence; and,. 
three, that the release executed by her is a complete bar to re-
covery; and, fourth, the verdict is contrary to the instructions,. 
particularly to the instruction that places upon the plaintiff the 
burden of showing that any of the parties named in the release 
as having been released was a joint tort feasor, and there is no 
evidence to show that any of them was not a joint tort feasor,. 
other than that evidence tending to show that Eubank & Cald-
well was not. 
The court thereupon took the motion under advisement. 
page 133 ] 
FINIS 
CERTIFICATE 
I, T. L. Keister, Judge of the Circuit Court for the City 
of Roanoke, Virginia, do hereby certify that the foregoing is a 
true and correct stenographic copy or report of all the testi-
mony that was introduced, and. other incidents of the trial there-
in, including all t:he instructions given, amended or refused, all 
exhibits or other writings introduced in evidence or presented 
to the trial court, all questions raised and all rulings thereon in 
the case of Mary L. Harris vs. The City of Roanoke, tr:ed in 
the Circuit Court for the City of Roanoke, Virginia, on the 
28th day of November, 1940, and it appears it;i writing that 
counsel for the defendant has had reasonable notice of the time 
and place when this report of the testimony and other incidents 
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of the trial would be t~ndered and presented to the undersigned 
for ce~ification, which is certified within sixty days after final 
judgment. 
Given under my hand this the 5th day of April, 1941. 
page 134 ] 
T. L. KEISTER, 
Judge. 
BILL OF EXCEPTION 
Be it remembered that after the proceedings were had in this 
case a~ disclosed by the record, and after the jury rendered its 
verdict in favor of the plaintiff, and after the defendant by coun-
sel moved the court to set aside the said verdict of the jury, and 
after the Court had taken time to consider said motion, ren-
dered the following opinion: 
• 'Plaintiff broke her leg as a result of slipping on a deposit 
of mud or muck in a gutter at a street crossing, which had been 
carried there by water poured or pumped into the gutter far-
ther up the street. There was a conflict in the evidence as to 
whether employees of the City or those of the contractor had 
deposited the water in the gutter. 
In negotiations with counsel for plaintiff, the City denied 
liability and refused to participate in a settlement. Plaintiff 
received $ 13 5.00 on behalf of the contractor and owner of the 
building for which she released them from all liability. This 
$135.00 fully paid her liquidated pecuniary loss. The same 
items were proved and allowed by the jury .as a part of her dam-
ages in the case at bar. 
The city contends that the release given by the plaintiff 
to the contractor and owners is a complete bar to the action 
against it. 
As early as 1808 our Supreme Court of Appeals in Ruble 
vs. Turner, the leading case, 2 H. & M. 38. and Wilkes vs. Jack-
son, same page 3 5 5, held that a release' of one joint tort feasor 
was a bar to an action against all of them, and based 
page 135 ] it on the principle that a-plaintiff can have but 
one satisfaction for the same cause of action. The 
Court has recognized that there is much conflict on this point 
in other states, but has consistently followed and reaffirmed the 
.. ioctrine and prlnciple laid down in Ruble vs. Turner. 
Supreme Court of Appeals of Virginia 
Blane v~. Warwickshire. 1 60 Va. 1 3 r 
McLaughlin vs. Siegal. 166 Va. 374 at page 377 
First Bank vs. Bank, I 70 Va. 496 at page 502 
It was neither negligent nor dangerous for the employees 
of the City to pump water into the gutter. Nor was it reason-
ably to have been foreseen that the water running down along 
the gutter would leave a deposit dangerous to pedestrians exer-
cising reasonable care for their own safety. 
The plaintiff was injured in the day time. The substance 
on which she slipped was plainly visible. It was dry on top, 
but was slick underneath where it had not dried. There w'as 
nothing about its appearance to indicate that it was dangerous. 
Under these circumstances neither pumping the water into the 
gutter, nor failure to remove the deposit constituted such neg-
ligence as to make the City liable for the plaintiffs injuries. 
I am therefore of the opinion that the release given by the 
plaintiff bars her recovery for the same tort in this action. and 
further that the verdict is not sustained by the evidence, and 
therefore that defendant's motion to set aside the verdict and 
enter final judgment for it should be sustained. 
An order may be accordingly entered. 
Salem, Virginia, February 5. 1941. 
Messrs. C. E. Hunter, Attorney, Roanoke, Virginia 
Palmer and Palmer, Attorneys, Roanoke, Virginia. H 
page 136 ] And thereupon, to-wit: On the 22nd day of 
February 1941, sustained the motion of the de-
fendant to set said verdict aside and thereupon rendered a final 
judgment against the plaintiff in favor of the defendant to which 
action of the Court in sustaining said motion and in rendering 
the said judgment the defendant excepted and the pla:ntiff now 
tenders this, her Bill of Exception and prays that the same may 
be signed and sealed and made a part of the record in this case~ 
which is accordingly done. 
This the 5th day of April, 1941. 
T. L. KEISTER. Judge (SEAL) 
page 137 ] CLERK'S CERTIFICATE 
State of Virginia, 
City of Roanoke: 
. Mary L. Harris vs. City 9f Roanoke Io 5 
I, R. J. Watson, Clerk of the Circuit Court of the City of 
Roanoke, Virginia, do hereby certify that the foregoing is a true 
and correct transcript:. of the record in th.e case of MRS. MARY 
L. HARRIS, against, CITY OF ROANOKE, lately determin-
ed by said Court. I further certify that notice of. the applica-
tion for this transcript has been duly given to counsel for the 
City of Roanoke, as provided by law. 
Given under my hand this the 16th day of April, 1941. 
Fee for transcript, $4 1. 3 o. 
(SEAL) 
A Copy-Teste: 
R. J. WATSON, Clerk. 
J.M. KELLY, 
Deputy Clerk. 
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W. G. Harris . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 7 
P. E. Burroughs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
Dan Clark . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54· 
Joe Washington . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58 
Mrs .. Mary L. Harris . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60 
EVIDENCE FOR DEFENDANT 
Lewis H. Hall . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73 
W. P. Jackson ............ · . . . . . . . . . . . . . . . . . . . . 79 
F. C. Smith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83 
W. P. Jackson (recalled) . . . . . . . . . . . . . . . . . . . . . . . . 8-5 
J. H. Meadows . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 
H. W. McGuire . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 87 
Mary L. Harris vs. City of Roanoke 107 
REBUTTAL EVIDENCE FOR PLAINTIFF 
P. E. Burroughs (recalled) . . . . . . . . . . . . . . . . . . . . . . . 89 
F. E. Tucker (recalled) . . . . . . . . . . . . . . . . . . . . . . . . . 90 
A. B. Cannaday . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 I 
W. E. Otey (recalled) . . . . . . . . . . . . . . . . . . . . . . . . . . 92 
W. P. Jackson (recalled) . . . . . . . . . . . . . . . . . . . . . . . . . 94 
Instructions of Court . . . . . . . . . . . . . . . . . . . . . . . . . . . 96 
Motion to Strike Plaintiff's Evidence . . . . . . . . . . . . . . . . 68 
Clerk's Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I 04 
